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I. INTRODUCTION
One of the key problems of blockchain technology is the lack of
control of users, organized societies, and state authorities over the
transactions and assets on the decentralized network.1 The distributed ledger
and blockchain are interesting examples of new technologies, which
revolutionize rules not only for users, but also for governments.2
Technology-driven rules can be viewed as technological law for blockchain
users and legislative authorities.3 No legal regulation can change the
anonymity or immutability of blockchain.4 Only another technology could
turn the situation around.5 This is a lesson for every lawyer to learn not only
the law, but also the scope of technology.6
The purpose of this Article is to analyze modern determinants of
control distribution over assets, transactions, and decentralized organizations
on blockchain distributed network.7 This Article shows how control appears
in a variety of different situations on blockchain networks.8 Examples range
from individual to organizational control over the networking system—
including the possibility for the participants to exercise control.9
This Article will derive the effectiveness and the best practice for the
regulation of blockchain technology.10 On the base of the legal cases in
blockchain industry, this Article will discuss the ability of users,
governments, and founders of crypto-communities to control both
transactions and assets on decentralized blockchain network.11
* Aleksei Gudkov is a PhD candidate for the 2018 year at Autonomous
University of Barcelona. Aleksei is grateful for the NSU Shepard Broad College of Law and
all of those with whom he has had the pleasure to meet during the 2017 Nova Law Review
Symposium Entrepreneurship 2.0 and for their wonderful hospitality. He also wishes to thank
his wife, Tatiana, who provided support. Aleksei would especially like to thank the Editor-in-
Chief of the Nova Law Review Vol. 42 Mr. Stephen Ayeni, the Lead Articles Editor Ms.
Brittany Ehrenman, and editors for their hard work and dedication to improving this Article.
1. See Ed Featherston, 5UocWchainV Co3 )ant Fe to ,r3st a E,r3stUess
,r3st1 -Nste;8, CLOUD TECH. PARTNERS: THE DOPPLER (Nov. 15, 2017),
http://www.cloudtp.com/doppler/blockchain-you-want-me-to-trust-a-trustless-trust-system/.
2. See Marco Iansiti & Karim R. Lakhani, The Truth About Blockchain,
HARV. BUS. REV., Jan.bFeb. 2017, at 118, 120, 125.
3. See id.
4. Wulf A. Kaal & Craig Calcaterra, Crypto Transaction Dispute Resolution,
73 BUS. LAW. 109, 110 (2017).
5. See id.
6. Iansiti & Lakhani, supra note 2, at 126b27.
7. See infra Parts IIbVII.
8. See infra Parts IIIbVI.
9. See infra Parts IVbVI.
10. See infra Parts IIbVI.
11. See infra Parts IVbVI.
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A. The History of the Networking Groups
1. Roman Associations
We have a long-lasting history of communities.12 The blockchain
and smart contract technology enables individuals to initiate and participate
in organized societies and networking groups.13 New virtual communities
and distributed network organizations are spread across the world.14 But
these are all the same, well-known, old-fashioned communities.15 The main
difference between them are technological features.16 Due to newer
technology, information spreads faster.17 The transactions executed on
distributed ledgers are more reliable.18 Yet, the networking groups
themselves are very simplistic,19 and their governance system is very
primitive.20 k- Z. 43-`3/-[} -[- -[` 1/3d`.. 3^ -[` \/3,1.= ^3/6-Z34. 34 -[`
V3dWd[Z4 Z. .134-4`3,.u 4c .Z6ZV/ -3 4dZ`4- C364 ..3dZ-Z34.=
practice of establishment.21
According to the Roman law of the Twelve Tables,22 the first
associations were rural, professional, and religious associations.23 These
associations had freedom of action and could exist in any form.24 The first
Roman associations acted on the basis of simple community statutes and had
no duty of registration.25 Similarly, the contemporary decentralized
organizations on blockchain—in most cases—act only on the grounds of a
white paper.26
12. See Louis F. Del Duca, Teachings of the European Community Experience
for Developing Regional Organizations, 11 DICK. J. INT=L L. 485, 488, 493 (1993).
13. See Michael Crider, What Ks a E5UocWchain18, HOW-TO GEEK (Dec. 13,
2017), http://www.howtogeek.com/335814/what-is-a-blockchain/.
14. See id.
15. See Iansiti & Lakhani, supra note 2, at 119b20.
16. See id. at 120.
17. See id. at 123.
18. See id.; Crider, supra note 13.
19. See Iansiti & Lakhani, supra note 2, at 120b21.
20. See id.
21. See id. at 121, 123; Per Samuelsson, On the Evolution of Corporate
Forms, 2005 U. ILL. L. REV. 15, 21.
22. E.B. Conant, The Laws of the Twelve Tables, 13 ST. LOUIS L. REV. 231,
231 (1928).
23. D.V. DOZHDEV, RIMSKOECHASTNOE PRAVO 297 (2d ed. 1999).
24. See id.; Samuelsson, supra note 21, at 21.
25. See DOZHDEV, supra note 23, at 297.
26. See Iansiti & Lakhani, supra note 2, at 121, 123; White Paper,
INVESTOPEDIA, http://www.investopedia.com/terms/w/whitepaper.asp (last visited Apr. 18,
2018).
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Later, the lex Iulia de collegiisI, at the time of Augustus,27
determined the types of associations that could exist.28 The creation of
associations was subject to the authorization of the Senate or the Emperor—
i.e., ex senatus consulto coire licet.29
The Gai30 describes the types of permitted associations: Farmers—
i.e., societates vectigalium publicorum; fishermen—i.e., pistorum; and
sailors—i.e., naviculariurum.31
In this historical example, you can see what happened with society
and its regulation.32 It took four centuries to restrict the freedom of
association.33 But now, everything happens faster.34 We should expect that
decentralized network organizations, based on the blockchain, will also be
classified and restricted in every possible way.35
2. Canon Law
Another historical example is church regulation.* According to
Harold J. Berman, a corporation was often formed under Canon law—church
law—in absence of state permission, which is similar to the formation of
decentralized network organizations.36 Under Canon law, any group of
persons who had the requisite structure and purpose—for example, ]
[3.1Z-V 3/  3c} 3^ .-,c`4-.u . `VV .  Z.[31/ZdA—constituted a
corporation without special permission of a higher authority.37
27. DOZHDEV, supra note 23, at 297.
28. Id.
29. Id. at 299.
30. GAIUS, GAI INSTITVTIONES OR INSTITUTES OF ROMAN LAW 1 (Edward
Poste trans., Oxford at the Clarendon Press 4th ed. 1904) (c. 160 A.D.).
31. See DOZHDEV, supra note 23, at 297; GAIUS, supra note 30, at 119.
32. See Conant, supra note 22, at 231; DOZHDEV, supra note 23, at 119.
33. See Conant, supra note 22, at 231.
34. See Alison E. Berman & Jason Dorrier, ,echnoUo$N ReeUs HiWe Kt’s
Accelerating G Because It Actually Is, SINGULARITYHUB (Mar. 22, 2016),
http://www.singularityhub.com/2016/03/22/technology-feels-like-its-accelerating-because-it-
actually-is/#sm.0000fu9ot913ftfh8z83eai3van7z.
35. See SEC, RELEASE NO. 81207, REPORT OF INVESTIGATION PURSUANT TO
SECTION 21(A) OF THE SECURITIES EXCHANGEACT OF 1934: THEDAO 1b2 (2017); Ian Bogost,
Cryptocurrency Might Be a Path to Authoritarianism, ATLANTIC: TECH. (May 30, 2017),
http://www.theatlantic.com/technology/archive/2017/05/blockchain-of-command/528543/;
What Is a DAO?, BLOCKCHAINHUB, http://www.blockchainhub.net/dao-decentralized-
autonomous-organization/ (last visited Apr. 18, 2018).
36. HAROLD J. BERMAN, LAW AND REVOLUTION: THE FORMATION OFWESTERN
LEGAL TRADITION 219 (1983); see also What Is a DAO?, supra note 35.
37. BERMAN, supra note 36, at 219.
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It can be said under Canon law, although the head of a corporation—
church—did not own the property of the corporation, he was entitled the
power to control the corporation.38 At the same time, members of the
corporation have the right to make decisions in some cases, and also elect the
head of a corporation.39 The same governance structure can be established in
the decentralized autonomous 3/\4Z|-Z34 {]$FAyt40 Participants of an
organization can vote and make certain decisions.41 The founders control the
assets of the organization.42
II. THE FEATURES OF BLOCKCHAIN
A. Code Dependence
The entire distributed ledger network is based on the logic of a few
lines of code.43 Every block in the blockchain is a software-generated
container that bundles together the messages relating to a particular
transaction.44
B. Anonymity
The blockchain technology provides privacy and anonymity to users,
despite transaction information being publicly available.45 Blockchain public
addresses hide identity.46 The public address is just a string of random
characters.47 At the same time, the blockchain is transparent so everyone can
see transaction information, which is included in a block.48 Using a block
explorer you can discover: A block number, hash of a transaction, the
address of the sender or recipient, the value of the transaction, and the
balance.49
38. Id. at 216, 221.
39. See id. at 219, 221.
40. See SEC, supra note 35, at 7b8.
41. Id. at 7.
42. Id. at 7b8.
43. Steve Cox, What Is Blockchain? A Primer for Finance Professionals,
FORBES: ORACLEVOICE (Aug. 21, 2017, 5:00 AM),
http://www.forbes.com/sites/oracle/2017/08/21/what-is-blockchain-a-primer-for-finance-
professionals/; see also Kaal & Calcaterra, supra note 4, at 126 n.50.
44. Cox, supra note 43; Kaal & Calcaterra, supra note 4, 118.
45. Kaal & Calcaterra, supra note 4, at 113.
46. Id. at 111.
47. See id.
48. Id.; Cox, supra note 43.
49. BITCOIN BLOCK EXPLORER, http://www.blockexplorer.com/ (last visited
Apr. 18, 2018).
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Therefore, we can say that investments in decentralized network
organizations are pseudonymous—]Zt`tu 4 Z4cZ+Zc,V=. 3/ `4-Z-}=.
1.`,c34}6 . ,.`c . Z-. V3dWd[Z4 cc/`..tA50 This pseudonymous
aspect of decentralized network organizations presents a challenge for state
authority to exert effective control over blockchain transactions.51 To
c`-`/6Z4`  1`/.34=. Zc`4-Z-} 34 -[` blockchain, a cluster analysis—a
location of addresses—and a big data analysis can be used, but it is still a
complicated process.52
C. Immutability and Irreversibility
All transactions on the blockchain network are immutable.53 The
history of transactions is built upon a distributed ledger—layer by layer.54
More importantly, the chain of blocks cannot be destroyed.55 The key
implication is that every mistake on a blockchain is fatal.56 Once a mistake
is made, it cannot be revised.57
D. Distributed Jurisdiction
Due to the intersection of a large number of users and providers on
the distributed network, there is a great uncertainty about applicable law and
jurisdiction.58 The jurisdiction is shared by many participants in every single
case.59 Distributed Jurisdictional means, to necessitate governance from
within the blockchain technology itself to effectively address the inherent
problems within blockchain-based smart contracts.60
50. SEC, supra note 35, at 6.
51. See id. at 6; Kaal & Calcaterra, supra note 4, at 125.
52. See Steven McKie, The Blockchain Meets Big Data and Realtime
Analysis, BITCOIN MAG.: NEWS (June 24, 2015, 5:57 PM),
http://bitcoinmagazine.com/articles/blockchain-meets-big-data-realtime-analysis-1435183048;
Tamer Sameeh, Bitcoin Address Clustering (New Heuristics) G Part 1, LIVE BITCOIN NEWS
(Apr. 12, 2017, 2:17 AM), http://www.livebitcoinnews.com/bitcoin-address-clustering-new-
heuristics-part-1/.
53. Kaal & Calcaterra, supra note 4, at 114.
54. Id. at 114b15, 118.
55. See id. at 125.
56. See id. at 115.
57. Id.
58. Kaal & Calcaterra, supra note 4, at 127b28.
59. Id. at 151.
60. Id. at 142b43.
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E. Reputation
]"V3dWd[Z4 31`/-`. .  trustless . . . systemtA61 Most
interactions in blockchain communities are fulfilled remotely and in the
absence of traditional community recommendations.62 Contrary to common
opinion, blockchain does not provide trust.63 Blockchain is a trustless system
due to cryptographic technology.64 Smart contracts guarantee the execution
of a transaction, regardless of the personal relationship or trust.65 The
cryptographic technology ensures the execution, but not the relationship.66
The relationships among users on the decentralized network are
based on reputation.67 The impartiality among members of the blockchain
network community is possible on the basis of shared reputations.68 Publicly
available profiles, transparency of historical data, and the absence of
legalities are the foundations of all transactions on a blockchain network.69
In a system where rule-codes in blockchain applications are unclear—even
for experienced users—4c -[`/` Z. 43 11VZdV` Vu  ,.`/=. /`1,--Z34 Z.
the most important asset.70 Natural law prevails on the decentralized
network.71
Justice and culture are based on morality and traditions,72 especially
on the blockchain network.73 The positive law—the law adopted by proper
authority—does not work in communities based on the blockchain
61. Featherston, supra note 1.
62. See ALLEN & OVERY LLP, Decentralized Autonomous Organizations 2b3
(2016),
http://www.allenovery.com/SiteCollectionDocuments/Article%20Decentralized%20Autonom
ous%20Organizations.pdf; Featherston, supra note 1; What Is a DAO?, supra note 35.
63. Featherston, supra note 1.
64. Id.; see also Cox, supra note 43.
65. WILLIAM MOUGAYAR, THE BUSINESS BLOCKCHAIN: PROMISE, PRACTICE,
AND APPLICATION OF THE NEXT INTERNET TECHNOLOGY 30b32 (2016); see also Kaal &
Calcaterra, supra note 4, at 133b34.
66. Featherston, supra note 1.
67. Marcella Atzori, Blockchain Technology and Decentralized Governance:
Is the State Still Necessary? 22 (Dec. 1, 2015) (unpublished article) (on file with SSRN);
Matthew Carano, Blockchain Reputation G Promoting Good Actors in a Free Society,
SWARM CITY TIMES (Nov. 10, 2017), http://press.swarm.city/blockchain-reputation-
promoting-good-actors-in-a-free-society-8f6117069cde.
68. See MOUGAYAR, supra note 65, at 34; Atzori, supra note 67, at 22;
Carano, supra note 67.
69. See ALLEN&OVERY LLP, supra note 62, at 3; Crider, supra note 13.
70. SeeMOUGAYAR, supra note 65, at 34; Crider, supra note 13.
71. See Atzori, supra note 67, at 10.
72. See ELLIOT TURIEL, THE CULTURE OF MORALITY: SOCIAL DEVELOPMENT,
CONTEXT, AND CONFLICT viibviii (2002).
73. See Featherston, supra note 1; What Is a DAO?, supra note 35.
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technology due to the decentralized character of the network.74 Presently,
there is imbalance between positive and natural law in the blockchain
industry, with there being a preference for natural law.75 However, many
state authorities are taking action.76
F. The Cohesion of Users
The users of blockchain networks are linked to each other on the
foundation of individual interests to obtain benefits.77 At the same time,
participants of the decentralized network organization are focused not only
on individual benefits, but also on common tasks that are dedicated to the
specific project of the decentralized organization.78 The cohesion of
members of the network Z4d/`.`. 1/313/-Z34VV} -3 -[` 6`6`/.= Z41,- -3
the project.79
III. THE CONTROLDEFINITION
There are general, legal, social, technological, and economic
approaches to the control aspect.80
A. General Understanding of Control
Broadly speaking, the term control as a state means: Power to order,
limit, or rule;81 power to influence or direct;82 power to make decisions about
74. See Bidzina Savaneli, The Co-Existence of Public Positive Law and the
Private Normative Order: The Constant Spiral of the Developing Interaction and Mutual
Transition Between Positive Law and Normative Order, 6 J. JURIS. 247, 255, 257 (2010);
What Is a DAO?, supra note 35.
75. See ALLEN&OVERY LLP, supra note 62, at 5; Atzori, supra note 67, at 9b
10.
76. Erin Jane Illman & Sean C. Wagner, Federal and State Authorities Take
First Steps Toward Regulating Blockchain, Mobile Banking and Digital Financial Services,
BRADLEY: FIN. SERVS. PERSP. (Sept. 21, 2016),
http://www.financialservicesperspectives.com/2016/09/federal-and-state-authorities-take-first-
steps-toward-regulating-blockchain-mobile-banking-and-digital-financial-services/; Francine
McKenna, Mere’s MoS the +?-? an( the )orU( .e$3Uate Bitcoin and Other Cryptocurrencies,
MARKETWATCH: ECONOMY & POLITICS (Dec. 28, 2017, 11:19 AM),
http://www.marketwatch.com/story/heres-how-the-us-and-the-world-are-regulating-bitcoin-
and-cryptocurrency-2017-12-18.
77. See Crider, supra note 13; Featherston, supra note 1.
78. See Crider, supra note 13.
79. See ALLEN&OVERY LLP, supra note 62, at 3.
80. See 17 C.F.R. § 160.3(j) (2014); Taxation (International and Other
Provisions) Act 2010, c.18, § 371RB (Eng.); Control, CAMBRIDGE ADVANCED LEARNER=S
DICTIONARY (4th ed. 2013).
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how something is managed or done; or the ability to direct the actions of
someone or something.83 Having no control means having freedom to do
something independent from everyone.84 The objects of control are
.36`-[Z4\u .36`34`=. d-Z34. 3/ `[+Z3/u85 or the course of events.86
B. Legal Definition of Control
In legislation, control is usually defined as a right to hold the
majority of the voting rights, or to appoint or remove the majority of the
members of the board of directors,87 and to possibly exercis[e] decisive
influence88 or dominant influence.89 According to the U.S. Code of Federal
Regulations, -[` ]d34-/3V 3^  d3614} 6`4. -[` 13`/ -3 `~`/dZ.` 
controlling influence over the management or policies of a company whether
-[/3,\[ 34`/.[Z1 3^ .`d,/Z-Z`.u } d34-/d-u 3/ 3-[`/Z.`tA90 According to
European Union accounting standards, ][c]ontrol is the power to govern the
financial and operating policies of an entity so as to obtain benefits from its
d-Z+Z-Z`.tA91
These legal definitions of control are of more concern to the
management of a corporation with a sophisticated governance structure.92
The legal person could be a participant of blockchain networks—although,
81. Control, MERRIAM-WEBSTER=S DICTIONARY AND THESAURUS (rev. ed.
2014).
82. Id.
83. Id.
84. See id.; Control, supra note 80.
85. Behavior, CAMBRIDGEADVANCED LEARNER=SDICTIONARY (4th ed. 2013).
86. Event, OXFORD PAPERBACKDICTIONARY AND THESAURUS (3d ed. 2009).
87. See Companies Act 2006 c. 46, § 89J (Eng.),
http://www.legislation.gov.uk/ukpga/2006/46/pdfs/ukpga_20060046_en.pdf.
88. Council Regulation 139/2004, art. 3, 2004 O.J. (L 24) 7 (EC).
89. Directive 2012/30/EU, of the European Parliament and of the Council of
25 October 2012 on Coordination of Safeguards Which, for the Protection of the Interests of
Members and Others, Are Required by Member States of Companies Within the Meaning of
the Second Paragraph of Article 54 of the Treaty on the Functioning of the European Union,
in Respect of the Formation of Public Limited Liability Companies and the Maintenance and
Alteration of Their Capital, With a View to Making Such Safeguards Equivalent, 2012 O.J. (L
315) 74, 84.
90. 17 C.F.R. § 160.3(j) (2014).
91. Commission Regulation 632/2010, of 19 July 2010 Amending Regulation
No 1126/2008 Adopting Certain International Accounting Standards in Accordance with
Regulation No 1606/2002 of the European Parliament and of the Council as Regards
International Accounting Standard 24 and International Financial Reporting Standard 8, 2010
O.J. (L 186) 1, 6.
92. See 17 C.F.R. § 160.3(j); Commission Regulation 632/2010, supra note
91, at 6; Control, supra note 80.
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the decentralized virtual organization on the blockchain is rarely organized
as a legal entity.93
C. Social Approach to Control
As a network is more about humans than assets, I believe that the
ability to direct the actions of a network community denotes control of the
community.*
D. Economic Approach to Control
Economic indicators of control can be grounded on the base of tax
and other similar legislation.94 From an economic point of view defined in
the Taxation Act,95 control is the ability of controlling persons to receive
directly or indirectly and whether at the time of the event or later:
k^ -[` [3V` 3^ d3614}=. share capital were disposed of,
receive—directly or indirectly and whether at the time of the
disposal or later—over [fifty percent] of the proceeds of the
disposal,
k^ -[` [3V` 3^ d3614}=. income were [disposed of],
receive—directly or indirectly and whether at the time of the
[disposal] or later—over [fifty percent] of the distributed
amount, or
[I]n the event of the winding-up of [company] or in any other
circumstances, receive—directly or indirectly and whether at
the time of the winding-up or other circumstances or later—
3+`/ ^Z^-} 1`/d`4- 3^ d3614}=. assets which would then
be available for distribution.96
93. See SEC, supra note 35, at 1b3; CHRISTOPHER JENTZSCH, DECENTRALIZED
AUTONOMOUSORGANIZATION TOAUTOMATEGOVERNANCE 1 (2016).
94. See Taxation (International and Other Provisions) Act 2010, c.18, §
371RB (Eng.).
95. Id.
96. Id. (emphasis added).
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E. Technological Approach to Control
Inability to manage and appropriately use program code and
software leads to loss of information, crypto assets, and communication
channels with communities.97
F. Blockchain Approach
There is a special definition of control for the blockchain industry.98
According to the Uniform Law Commission, ][c]ontrol means, [w]hen used
in reference to a transaction or relationship involving virtual currency, [the]
power to execute unilaterally or prevent indefinitely a virtual-currency
-/4.d-Z34tA99 In regard to the distributed network, we can define control on
an individual level as a technical control, control on an organizational level
as a control over group, and control on a system level as a governmental
control.100
IV. INDIVIDUALCONTROL
Individual control over a network or decentralized organization starts
Z-[ -[` d34-/3V 3^ -[` ,.`/=. 34 ..`-. 4c -/4.d-Z34.t101 The user has to
manage a wallet, store a private key, and make transactions through
ambiguous intermediaries with confusing algorithms, for which its
functioning principle is unclear.102 Most challenging is maintaining control
over the technological features and processes, which are not even fully
comprehensible.103 Control over the cryptocurrency wallet can be lost due to
97. See Roger Aitken, In Blockchain we Trust? Not Yet, Say Consumers,
FORBES: INVESTING (Sept. 23, 2017, 11:57 AM),
http://www.forbes.com/sites/rogeraitken/2017/09/23/in-blockchain-we-trust-not-yet-say-
consumers/; Featherston, supra note 1; Matthew Sparkes, The £625m Lost Forever G The
Phenomenon of Disappearing Bitcoins, TELEGRAPH: TECH. NEWS (Jan. 23, 2015, 7:00 AM),
http://www.telegraph.co.uk/technology/news/11362827/the-625m-lost-forever-the-
phenomenon-of-disappearing-Bitcoins.html.
98. See UNIF. REGULATION OF VIRTUAL-CURRENCY BUS. ACT § 102(3)(A)
(UNIF. LAW COMM=N, Proposed Official Draft 2017).
99. Id.
100. See id. § 102(3)(B), (10).
101. See Aitken, supra note 97; ALLEN & OVERY LLP, supra note 62, at 3;
What Is a DAO?, supra note 35.
102. See Featherston, supra note 1; Your Bitcoin Banking Experience,
BITWALA: WALLET, http://www.bitwala.com/wallet/ (last visited Apr. 18, 2018).
103. See Aitken, supra note 97; Featherston, supra note 1; Sparkes, supra note
97.
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 ,.`/=. 6Z.-W`u d/`V`..4`..u .3^-/` 1/3V`6.u 3/ [/c/` ^ZV,/`t104 As
a result, more than twenty-five percent of bitcoins are lost forever.105
A. Program Code Vulnerability: The Parity Case
As the blockchain technology is completely founded on code-based
rules, understanding the program script is very important for successful
management of assets.106 Even experienced developers cannot guarantee
code security.107 One example of a code-based attack was a Parity case in
2017.108 An unknown hacker used a vulnerability in an Ethereum wallet
client to steal over 150,000 Ether, worth over $30 million.109 The hack was
13..ZV` c,` -3  ^V Z4 -[` E/Z-} q-[`/`,6=. dVZ`4-t110 The coding patterns
were not effectively and securely implemented.111 The hacker made a call to
initWallet and moved the constructor logic into a separate library, which
made all functions from the library publicly available.112
The hacker transferred 10,000 Ether to each of the seven
addresses.113 As all addresses were available on the distributed ledger, we
can trace all transactions.114 Here is an example of the chain of
transactions:115 1. Balance ether 83,017 address
0xB3764761E297D6f121e79C32A65829Cd1dDb4D32 send ether 10,000 to;
1.1. 0x4De76b3dfD38292Ba71cF2465Ca3a1d526dCB567 send ether 100 to;
104. Sparkes, supra note 97.
105. Martin YK Li, MoS F3ch 5itcoin Mas 5een 0Host’ Rore2er8, SEEKING
ALPHA (June 21, 2017, 1:30 PM), http://www.seekingalpha.com/article/4082979-much-
bitcoin-lost-forever.
106. See Peter Van Valkenburgh et al., Distributed Collaborative
Organisations: Distributed Networks & Regulatory Frameworks 8 (Dec. 27, 2014) (on file
with Bollier.org); Haseeb Qureshi, A Hacker Stole $31M of Ether G How It Happened, and
What It Means for Ethereum, MEDIUM: FREECODECAMP (July 20, 2017),
http://medium.freecodecamp.org/a-hacker-stole-31m-of-ether-how-it-happened-and-what-it-
means-for-ethereum-9e5dc29e33ce.
107. See Richard Chirgwin, $30 Million Below Parity: Ethereum Wallet Bug
Fingered in Mass Heist, REGISTER: SECURITY (July 20, 2017, 12:55 AM),
http://www.theregister.co.uk/2017/07/20/us30_million_below_parity_ethereum_bug_leads_to
_big_coin_heist/.
108. Id.; Qureshi, supra note 106.
109. Chirgwin, supra note 107.
110. Qureshi, supra note 106.
111. See id.
112. Id.; Francisco Memoria, Parity Wallet Hacker Cashes Out $90,000 of
Stolen Ethereum Funds, CRYPTO COINSNEWS (July 21, 2017, 7:17 PM),
http://www.ccn.com/parity-wallet-hacker-cashes-out-90000-of-stolen-ethereum-funds/.
113. Memoria, supra note 112.
114. Id.; see also Crider, supra note 13.
115. Memoria, supra note 112.
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1.1.1. 0x2027Cd5FB86A73c68775a366D1c2d9e8fE029483 sent ether 99.9
to; 1.1.1.1. 0x96fC4553a00C117C5b0bED950Dd625d1c16Dc894.116 The
last address 0x96fC4553a00C117C5b0bED950Dd625d1c16Dc894 was
cryptocurrency exchange, changelly.com, which works as a mixer, in which
a sender and recipient could be a different person or have different addresses,
but use the same wallet.117 f3.- 3^ -[` [dW`/=. ^,4c. `/` -[`4 -/4.^`//`c
-[/3,\[ Z4-`/6`cZ/Z`.= cc/`..`. -3 d[4gelly.com.118
B. Fatal Program-Program Interaction Case
A mistake can be derived not only from user-program interaction,
but also program-program interplay.119 We assume that a program works
properly, but their interaction could be fatal for a user.120 For example, to
6W` -/4.d-Z34. 34 V3dWd[Z4 }3, 4``c 4 dd3,4-=. 1/Z+-` W`}t121 This
is an automatic process.122
This seemingly simple action can lead to an unexpected result.123
Non-English-speaking countries often use Google Chrome with automatic
translation of websites.124 While you are going to obtain a private key,
Google Chrome automatically translates the private key from English to a
foreign language.125 Unfortunately, the translated private key cannot be
used.126 Access to the account and cryptocurrency is effectively lost.127 To
illustrate this fatal program-program interaction, I have chosen a bitcoin
online wallet—Bitwala.128 The wallet produces a private key encrypted with
the wallet password.129
116. Id.
117. See id.
118. See id.
119. See Iansiti & Lakhani, supra note 2, at 120b21, 123; Aitken, supra note
97; Sparkes, supra note 97.
120. Crider, supra note 13.
121. Sudhir Khatwani, Bitcoin Private Keys: Everything You Need to Know,
COINSUTRA, http://www.coinsutra.com/bitcoin-private-key/ (last updated Feb. 2, 2018).
122. Id.; Featherston, supra note 1.
123. See Khatwani, supra note 121.
124. Stephen Shankland, Google Translate Now Serves 200 Million People
Daily, CNET: NEWS (May 18, 2013, 9:40 AM), http://www.cnet.com/news/google-translate-
now-serves-200-million-people-daily/.
125. See id.
126. See id.; Khatwani, supra note 121.
127. See Khatwani, supra note 121; Sharkland, supra note 124.
128. Your Bitcoin Banking Experience, supra note 102; see also Iansiti &
Lakhani, supra note 2, at 120b21, 123; Sharkland, supra note 124.
129. Your Bitcoin Banking Experience, supra note 102.
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This is the original private key:
{"iv":"6htm0TUYJhEQNwXIcVWJgA==","v":1,"iter":10000,"ks":256,"ts":
64,"mode":"ccm","adata":"","cipher":"aes","salt":"skziDA4LN9M=","ct":"9
d3cyR546SDOwvufxpcncqGpLjBKufwS+XVDvqw1s5peeVDH4zILe9G4fx
tbXt1tw6B9/WoIjxHhWhVu5fyYX7p8arKE8tbDRIftp3NqUHCAlYdnk3hsl
36izwYO2FG5Gf5VTMCEquTXmYBltNhtf4RFmgeMOhk="}
But what if an user from China and uses Google Translate, which is built into
Chrome?* In this picture, the private key is translated to traditional Chinese.
Now, it has additional spaces, capital letters—green; hieroglyphs—yellow;
and new signs—blue.*
z]IVA：]M[-6r@>j[qDe9kd;:j\$
))A，];A：1，]k@qCA：10000，]hBA：256，]TSA：64，]模式A：]CC
MA，]$$@$A：]A， ]密碼A：]$qBA，]鹽A：].W|Z$PgeHf
)A，]!@A：]+ 9d3cyR546SDOwvufxpcncqGpLjBKufwS
XVDvqw1s5peeVDH4zILe9G4fxtbXt1tw6B9 /
WoIjxHhWhVu5fyYX7p8arKE8tbDRIftp3NqUHCAlYdnk3hsl36izwYO2F
nOn^O;@f!q0,@96"V-e[-^PCo6\`fF[W )Aw
Translation to French:
{"Iv": "6htm0TUYJhEQNwXIcVWJgA ==", "v": 1, "iter": 10000, "ks": 256,
"ts": 64, "mode": "ccm", "adata": "" "chiffre": "aes", "sel": "skziDA4LN9M
=", "ct": "9d3cyR546SDOwvufxpcncqGpLjBKufwS +
XVDvqw1s5peeVDH4zILe9G4fxtbXt1tw6B9 /
WoIjxHhWhVu5fyYX7p8arKE8tbDRIftp3NqUHCAlYdnk3hsl36izwYO2F
G5Gf5VTMCEquTXmYBltNhtf4RFmgeMOhk ="}
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Translation to Hebrew:
{ "Iv": "6htm0TUYJhEQNwXIcVWJgA ==", "#": 1, "iter": 10,000, "KS":
256, "TS": 64, "Sm&S": "CCM", "ADATA": "", "%pLm": "AES", "I(&":
"skziDA4LN9M =", "CT": "9d3cyR546SDOwvufxpcncqGpLjBKufwS +
XVDvqw1s5peeVDH4zILe9G4fxtbXt1tw6B9 /
WoIjxHhWhVu5fyYX7p8arKE8tbDRIftp3NqUHCAlYdnk3hsl36izwYO2F
G5Gf5VTMCEquTXmYBltNhtf4RFmgeMOhk ="}
Here is an attempted recovery using a reverse translation of the wrong key.*
Reverse translations from Chinese to English by Google Translate:
{"IV": "6htm0TUYJhEQNwXIcVWJgA ==", "V": 1, "ITER": 10000, "KS":
256, "TS": 64, "mode": "CCM", "ADATA": " "password": "AES", "salts":
"skziDA4LN9M =", "CT": "+ 9d3cyR546SDOwvufxpcncqGpLjBKufwS
XVDvqw1s5peeVDH4zILe9G4fxtbXt1tw6B9 /
WoIjxHhWhVu5fyYX7p8arKE8tbDRIftp3NqUHCAlYdnk3hsl36izwYO2F
G5Gf5VTMCEquTXmYBltNhtf4RFmgeMOhk ="}
Reverse translation does not work.130 We cannot get the right private
key back.131 Without the correct private key, a user cannot gain access to his
or her wallet.132 The cryptocurrency is lost.133 This case illustrates the
manifold technological problems that could hinder control over crypto
assets.134 @[` ,.`/=. d34-/3V 3+`/ V3dWd[Z4 6`4. [+Z4\ d34-/3V 3+`/
software, program language used for making software, executable codes,
smart contracts, and the process of user-program and program-program
interactions.135
130. See ANDREAS M. ANTONOPOULOS, MASTERING BITCOIN: UNLOCKING
DIGITAL CRYPTO-CURRENCIES 63 (Mike Loukides & Allyson MacDonald eds., 2014);
Khatwani, supra note 121.
131. See ANTONOPOULOS, supra note 130, at 63; Khatwani, supra note 121.
132. ANTONOPOULOS, supra note 130, at 63; Khatwani, supra note 121.
133. See ANTONOPOULOS, supra note 130, at 63.
134. See id.; Khatwani, supra note 121.
135. See ANTONOPOULOS, supra note 130, at 63; Iansiti & Lakhani, supra note
2, at 120b21, 126; Khatwani, supra note 121; Philipp Paech, 5UocWchainV Hoss of the /arties’
Control over Contracts and the Hampered Courts, BLOCKCHAINREGULATION.ORG (Oct. 30,
2017), http://www.blockchainregulation.org/2017/10/30/blockchain-loss-of-the-parties-
control-over-contracts-and-the-hampered-courts; What Is an Executable Distributed Code
Contract?, ETHNEWS, http://www.ethnews.com/edcc (last visited Apr. 18, 2018).
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V. CONTROL OVER THEDECENTRALIZEDNETWORKORGANIZATION
A. Definition of the Decentralized Network Organization
There are a lot of names for a decentralized network organization.136
It can be called a virtual organization, distributed computing system, DAO,
decentralized autonomous community, a group of users, an association of
individuals, partnership, or company.137
We can definitely say that the decentralized network organization is
an entity based on a blockchain technology, token placement performance,
and an unlimited number of participants.138 The functions and legal status of
-[` c`d`4-/VZ|`c 4`-3/W 3/\4Z|-Z34 ]c`1`4c 34 64} ^d-3/.u Z4dV,cZ4\
how . . . [the e]ntity code is ,.`cu [`/` Z- Z. ,.`cu 4c [3 ,.`. Z-tA139
If the users of a decentralized network organization become
shareholders, the virtual organization becomes a registered corporate
entity.140 @[` B`d,/Z-Z`. 4c q~d[4\` !366Z..Z34 {]Bq!Ay ]Z. aware that
virtual organizations and associated individuals and entities increasingly are
using distributed ledger technology to offer and sell instruments such as . . .
-3W`4. -3 /Z.` d1Z-VtA141 ]k4+`.-3/. [3 1,/d[.`c $F -3W`4. `/`
investing in a common enterprise and reasonably expected to earn profits
-[/3,\[ -[- `4-`/1/Z.` [`4 -[`} .`4- q@l -3 -[` $F=. q-[`/`,6
"V3dWd[Z4 cc/`.. Z4 `~d[4\` ^3/ $F -3W`4.tA142
B. The Structure of Decentralized Network Organization
The decentralized network organization can take any form of a
legally recognized organization, or associated relationship, existing in the
real world.143 In most cases, the decentralized organization results from the
interplay of the group of founders and group of token holders.144
136. See SEC, supra note 35, at 1b2, 10; What Is a DAO?, supra note 35.
137. See ALLEN&OVERY LLP, supra note 62, at 5; SEC, supra note 35, at 1b2,
10; Iansiti & Lakhani, supra note 2, at 121; What Is a DAO?, supra note 35; What Is
Distributed Computing, IBM KNOWLEDGE CTR.,
http://www.ibm.com/support/knowledgecenter/en/SSAL2T_8.2.0/com.ibm.cics.tx.doc/concep
ts/c_wht_is_distd_comptg.html (last visited Apr. 18, 2018).
138. See ALLEN&OVERY LLP, supra note 62, at 3; SEC, supra note 35, at 1, 6;
What Is a DAO?, supra note 35.
139. SEC, supra note 35, at 4 n.10 (quoting JENTZSCH, supra note 93, at 1).
140. See id. at 1b2; What Is a DAO?, supra note 35.
141. SEC, supra note 35, at 10.
142. Id. at 11.
143. See id. at 3b4 & n.10 (citing JENTZSCH, supra note 93, at 1).
144. See id. at 1, 5b6.
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There are three general organizational models of the decentralized
network organization: (1) club of purchasers; (2) organization with
membership; and (3) trust.145
As the blockchain network is a collection of anonymous users, it is
reasonable to implement social, economic, and technological indicators for
c`-`/6Z4Z4\ d34-/3V 3+`/ Z-. ,.`/.= ..`-. 4c -[` [3V` .}.-`6t146 Control
over the decentralized organization depends on organizational structure.147
C. Club of Purchasers
The decentralized organization, as a club of purchasers, has two
main groups: Founders and token holders.148 Founders of a decentralized
network organization are considered a separate entity.149 Meanwhile, the
token holders group is a club, crowd, or network with informal
communication.150 The token can take the form of a license agreement—
bonus or discount, certificate on property rights or property equivalent, gold,
or fiat money.151
If the decentralized organization is established as an informal
association, club, crowd of consumers, pool of investors, or property rights
holders, then there is no control over the crowd—except contractual
conditions.152 Features of control over a club include the process of group
formation initiated by founders; founders organize, but do not control the
crowd—the founders and users have no common assets, transactions are
code dependent, and there is a free-flow of members.153
In most cases, there is no need to control a club of users.154 The
emission of tokens Z. d//Z`c 3,- } -[` ^3,4c`/.= d3614}u [Zd[ Z.
established by the founders of the decentralized organization.155 All digital
assets and technology belong -3 -[` ^3,4c`/.= d3614}t156 As noted by the
145. See Van Valkenburgh et al., supra note 106, at 5b7.
146. See SEC, supra note 35, at 8, 10; Kaal & Calcaterra, supra note 4, at 109b
10.
147. See SEC, supra note 35, at 14b15.
148. See id. at 5; Van Valkenburgh et al., supra note 106, at 7.
149. See SEC, supra note 35, at 3 n.10; Kaal & Calcaterra, supra note 4, at
120b21, 139b40.
150. SEC, supra note 35, at 5, 14b15.
151. See Van Valkenburgh et al., supra note 106, at 5b7, 11.
152. See id. at 11; SEC, supra note 35, at 4; Kaal & Calcaterra, supra note 4, at
125.
153. See SEC, supra note 35, at 5b6, 8; Van Valkenburgh et al., supra note
106, at 5.
154. See SEC, supra note 35, at 4; What Is a DAO?, supra note 35.
155. ALLEN&OVERY LLP, supra note 62, at 3.
156. See SEC, supra note 35, at 1.
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Bq!u ]-[` 1.`,c34}6Z-} 4c cZ.1`/.Z34 3^ t t t -3W`4 [3Vc`/. 6W` Z-
difficult for them to . . . effect[uate] change or to exercise meaningful
d34-/3VtA157
D. Single Organization with a Membership
The founders of a decentralized network organization and the token
holders can form a single legal entity.158 A single group is based on formal
corporate rules and a governance system.159 Tokens constitute a membership
right in the company.160 The token can be viewed as a share, which grants
members a right to vote and make decisions on fund allocation.161 Token
holders are considered stockholders of the company.162 Aspects include:
Pseudonymity of some shareholders, problems with the register of
shareholders, Know Your Customer and Anti-Money Laundering problems—
as identities cannot be verified in real life—4c -[` 3/\4Z|-Z34=. d3/13/-`
rules may not comply with corporate law.163
Control over the organization as a single entity can be determined by
-[` ^3,4c-Z34=. d3/13/-` /,V`.t164 Possession of the majority of voting
rights and the ability to make a decision 34 -[` d3614}=. ..`-.u 3/ 113Z4-
managers, indicates control over the decentralized organization, regardless of
the technological information features and nature of a digital asset.165
E. Trust
Founders of a decentralized network organization can establish a
managing or trust company, which manages the assets of the decentralized
organization.166 The assets are placed in a decentralized organization by the
investor.167 Then the beneficiaries receive tokens.168 The token holder
157. Id. at 14.
158. See id. at 1, 3b4 n.10; ALLEN&OVERY LLP, supra note 62, at 5.
159. See SEC, supra note 35, at 3.
160. ALLEN&OVERY LLP, supra note 62, at 3.
161. Id.; SEC, supra note 35, at 4, 15.
162. See SEC, supra note 35, at 15.
163. See id. at 3, 6, 14; ALLEN&OVERY LLP, supra note 62, at 5; David Adler,
Blockchain and Money Laundering, FORDHAM J. CORP. & FIN. L.: BLOG (Dec. 15, 2017),
http://news.law.fordham.edu/jcfl/2017/12/15/blockchain-and-money-laundering/.
164. See SEC, supra note 35, at 3, 3b4 n.10; Van Valkenburgh et al., supra
note 106, at 5.
165. See ALLEN&OVERY LLP, supra note 62, at 3b4.
166. See id. at 3, 6; SEC, supra note 35, at 2; What Is a DAO?, supra note 35.
167. See ALLEN & OVERY LLP, supra note 62, at 3; What Is a DAO?, supra
note 35.
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effectively becomes a beneficiary.169 The problem with this structure is the
anonymity of token holders, which prevents the ability to maintain a
beneficiary registry.170
VI. CONTROL OVERNETWORK BYGOVERNMENTAUTHORITIES
State authorities are deeply concerned with money laundering and
criminal activities on blockchain networks, and are seeking a new way to
c`.Z\4 d34-/3V. 4c /`\,V-Z34. 3^ -[` 6/W`-=. `[+Z3/ } -ZV3/Z4\ V`\V
norms to blockchain features.171 The Economic and Financial Affairs
Council and the Justice and Home Affairs Council of the European Union
13Z4-`c 3,- -[- -`//3/Z.- \/3,1. /` V` -3 -/4.^`/ 634`} Z4-3 -[` >4Z34=.
financial system or within virtual currency networks by concealing transfers
or by benefiting from a certain degree of anonymity on those platforms.172
Competent authorities have started to monitor the use of virtual currencies
and seek ways to obtain control over the distributed blockchain network
system—or, in other words, attempt to get power to exercise a controlling
Z4^V,`4d` 3+`/ -[` 4`-3/W=. -/4.d-ions and participants.173 It is a difficult
task due to anonymity.174 Technically, only the pool of miners is able to
have partial control over separate cryptocurrencies in exceptional
circumstances.175
The intention of state authorities to control is in contradiction with
rights to privacy and freedom.176 At the same time, the blockchain
technology creates a problem for participants too.177 The users cannot
restore the situation after a mistake or remove information about transactions
on blockchain, and have a right to be forgotten, as all information about
168. ALLEN & OVERY LLP, supra note 62, at 3; see also What Is a DAO?,
supra note 35.
169. See ALLEN&OVERY LLP, supra note 62, at 3.
170. See id. at 5b6; Adler, supra note 163; What Is a DAO?, supra note 35.
171. Adler, supra note 163; see also Vaishali Dixit, Blockchain, CODE BREW
LABS (Dec. 30, 2017), http://www.code-brew.com/blockchain/; Adam Web, France
Cryptocurrency Regulations Are on the Way (the Future of Bitcoin, Ethereum, Ripple in
France), SMARTEREUM (Jan. 22, 2018), http://www.smartereum.com/france-attempting-
regulate-cryptocurrency-market/.
172. Proposal for a Directive of the European Parliament and of the Council
Amending Directive 2015/849 on the Prevention of the Use of the Financial System for the
Purposes of Money Laundering or Terrorist Financing and Amending Directive 2009/101/EC,
at 2b3, 12, COM (2016) 450 final (July 5, 2016).
173. See id. at 7, 9.
174. Id. at 2, 12.
175. See id. at 7.
176. See Bogost, supra note 35.
177. COM (2016) 450 final, supra note 172, at 2b3; Bogost, supra note 35.
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transactions is immutable.178 A lot of questions arise concerning compliance
with Know Your Customers policy, and the transfer of personal data from a
state or intermediary to a third country, or an intermediary with an
inadequate level of data protection.179
A. Entrance-Exit Nodes
The blockchain technology makes it possible to hide information and
identity inside the network—but, there is a loophole.180 The anonymity and
pseudonymity can be partially overcome by control of an Entrance-Exit
e3c` {]qqeAy 3^ -[` 4`-3/W .}.-`6t181 EENs are nodes of the blockchain
network that simultaneously interact with other nodes of the blockchain
network.182 More specifically, an EEN is a node between decentralized and
centralized systems.183 Usually, the EEN is a virtual currency exchange
platform—or custodian wallet provider—that the European parliament views
as a threat for money laundering.184
B. EENGVinnik Case
The United States Financial Crimes Enforcement Network
investigated the operations of money transmitter, BTC-e, which was
involved in money laundering.185 Mr. Vinnik, who was an operator of BTC-
e, was tracked and discovered by links between his cryptocurrency account
and an account on a WebMoney payment system.186
178. Kaal & Calcaterra, supra 43-` Pu - UUP* C`\\Z` F=B[Z`Vc.u Smart
Contracts: Legal Agreements for the Blockchain, 21 N.C. BANKING INST. 177, 180, 187
(2017).
179. See KYC and Blockchain, FINEXTRA (Mar. 30, 2017),
http://www.finextra.com/blogposting/13903/kyc-and-blockchain; KYC-CHAIN,
http://www.kyc-chain.com (last visited Apr. 18, 2018).
180. See Kaal & Calcaterra, supra note 4, at 110b12.
181. See id.; ANTONOPOULOS, supra note 130, at 140; Bill Buchanan, Kt’s 6UU
About Entry and Exit Nodes, LINKEDIN (Dec. 7, 2015), http://www.linkedin.com/pulse/its-all-
entry-exit-nodes-william-buchanan.
182. Kaal & Calcaterra, supra note 4, at 118; Buchanan, supra note 181.
183. Kaal & Calcaterra, supra note 4, at 117, 125; Buchanan, supra note 181.
184. See COM (2016) 450 final, supra note 172, at 2; ANTONOPOULOS, supra
note 130, at 140.
185. Steve Hudak, FinCEN Fines BTC-e Virtual Currency Exchange $110
Million for Facilitating Ransomware, Dark Net Drug Sales, FINCEN: NEWSROOM (July 27,
2017), http://www.Fincen.gov/news/news-releases/Fincen-Fines-btc-e-virtual-currency-
exchange-110-million-facilitating-ransomware.
186. Jake Adelstein, ,he )orU(’s Fost Knfa;o3s 5iUUion-Dollar Bitcoin
Launderer Nabbed at Last?, DAILY BEAST (July 27, 2017, 12:30 PM),
http://www.thedailybeast.com/the-worlds-most-infamous-billion-dollar-bitcoin-launderer-
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This case shows that focusing on an EEN, such as WebMoney, can
assist in revealing the identity of the user on a blockchain network.187
C. Control over Network Is Control over Identity
Control over an EEN only partially addresses the problem of control
over the network, users, and criminal transactions.188 As noted by European
authorities, strict regulation of:
[V]irtual exchange platforms and custodian wallet providers
will not entirely address the issue of anonymity attached to
virtual currency transactions, as a large part of the virtual
currency environment will remain anonymous because users
can also transact without exchange platforms or custodian
wallet providers. To combat the risks related with anonymity,
national Financial Intelligence Units . . . should be able to
associate virtual currency addresses to the identity of the
owner of virtual currencies.189
VII. CONCLUSION
We can state that blockchain decentralized organizations are
structured and managed in a simplistic manner like the first Roman
communities.190 The improvement of network organizations regulations is
similar to the development of ancient communities, moving forward along a
complex path.191 Though, there is a difference.192 For ancient communities,
the regulations were invented; but for the decentralized organization, existing
regulations were implemented.193
nabbed-at-last; Detained Russian Controlled Bitcoin Exchange, HYPE.CODES (July 27, 2017),
http://www.hype.codes/russian-was-detained-greece-controlled-bitcoin-exchange.
187. See Detained Russian Controlled Bitcoin Exchange, supra note 186.
188. See COM (2016) 450 final, supra note 172, at 2b3; Detained Russian
Controlled Bitcoin Exchange, supra note 186.
189. COM (2016) 450 final, supra note 172, at 22.
190. See BERMAN, supra note 36, at 216; Iansiti & Lakhani, supra note 2, at
120b21; Samuelsson, supra note 21, at 22b23.
191. See COM (2016) 450 final, supra note 172, at 2b3; BERMAN, supra note
36, at 216; Samuelsson, supra note 21, at 23; Buchanan, supra note 181.
192. Compare Iansiti & Lakhani, supra note 2, at 120b21, with Samuelsson,
supra note 21, at 21b22.
193. See Kaal & Calcaterra, supra note 4, at 109, 139; Samuelsson, supra note
21, at 21.
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Realization of control on the blockchain network is a difficult task
for every participant, including state authorities and users.194 At the same
time, the founders of a decentralized organization can effectively attract and
fulfill control over the accumulated funds.195 The anonymity of
decentralized network participants and peculiarities of technology prevent
governments from efficient control over the network.196 Only the goodwill
of participants to disclose information and their willingness to pay taxes—or
in other words, the high morality of participants—d4 d34^Z/6 \3+`/46`4-.=
authority.197
194. See SEC, supra note 35, at 13, 15; ALLEN&OVERY LLP, supra note 62, at
6; Kaal & Calcaterra, supra note 4, at 125, 142.
195. See SEC, supra note 35, at 12b13, 15.
196. Kaal & Calcaterra, supra note 4, at 134.
197. See id. at 136; SEC, supra note 35, at 2, 7 n.25.
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I. INTRODUCTION
F4 f} UMu TrUMu -[` B`d,/Z-Z`. q~d[4\` !366Z..Z34=. {]Bq!Ay
final equity crowdfunding rules went into effect.1 These rules meant it
would be easier for United States companies to issue their stock, debt, and
* Jeff Thomas, JD, is the Entrepreneurship Chairperson at Central Michigan
University. He has experience counseling entrepreneurial ventures through law firms and law
school clinics in Chicago and Silicon Valley. He wishes to thank Carter Ballinger, Kalee
Teeter, and Azharul Islam for their research assistance regarding the information summarized
in Appendix A of this Article. He would also like to thank attendees at the 2018 Law and
Entrepreneurship Association Retreat, and in particular J. Brad Bernthal, Associate Professor
of Law at Colorado Law, for their thoughtful comments.
1. Regulation Crowdfunding: A Small Entity Compliance Guide for Issuers,
SEC, http://www.sec.gov/info/smallbus/secg/rccomplianceguide-051316.htm#1 (last updated
Apr. 5, 2017).
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other securities to both accredited and non-accredited investors, the crowd,
without registering those securities with the SEC.2 Before this regulation
crowdfunding exemption {]C`\,V-Z34 !/3c^,4cZ4\Ay ^/36 Bq!
registration,3 it was very difficult to raise funds from non-accredited
investors,4 which make up approximately 90% of the population.5 Thus,
Regulation Crowdfunding is important because it gives entrepreneurial
companies and issuers easier access to a new and large source of potential
capital.6 However, in order to raise funds under Regulation Crowdfunding,
issuers must offer their securities through an SEC-registered broker-dealer or
funding portal and comply with numerous other rules.7 These rules include
initial disclosure requirements, where issuers must provide information about
their business and the securities being offered; ongoing reporting obligations;
and limits on the amount of money they can raise under the exemption.8
Complying with these rules makes it difficult for companies to raise funds
under the exemption.9 In short, transaction costs can quickly become a large
portion of the funds the companies are trying to raise.10 In order to help
2. See Crowdfunding, Securities Act Release No. 9974, Exchange Act
Release No. 76,324, 17 C.F.R. pts. 200, 227, 232, 239, 240, 249, 269, 274 (Nov. 16, 2015).
3. Id.; see also Jumpstart Our Business Startups Act, Pub. L. No. 112-106
sec. 302, § 4, 126 Stat. 306, 315 (codified as amended in scattered sections of 15 U.S.C.
(2012)). This exemption was created by Title III of the Jumpstart Our Business Startups Act
{]jF"B $d-Ayt Sec. 302, § 4, 126 Stat. at 315.
4. See Edan Burkett, A Crowdfunding Exemption? Online Investment
Crowdfunding and U.S. Securities Regulation, 13 TRANSACTIONS: TENN. J. BUS. L. 63, 75, 101
{TrUUyt ]B`d,/Z-Z`. V. t t t /`  ^3/6ZcV` rrier to investment crowdfunding in the
>4Z-`c B--`.tA Id. at 75.
5. SEC, REPORT ON THE REVIEW OF THE DEFINITION OF ]$CCREDITED
INVESTORA 48 (2015), http://www.sec.gov/corpfin/reportspubs/special-studies/review-
definition-of-accredited-investor-12-18-2015.pdf.
6. Crowdfunding, Securities Act Release No. 9974, Exchange Act Release
No. 76,324, 17 C.F.R. pts. 200, 227, 232, 239, 240, 249, 269, 274 (Nov. 16, 2015); Burkett,
supra note 4, at 66.
7. Crowdfunding, Securities Act Release No. 9974, Exchange Act Release
No. 76,324, 17 C.F.R. pts. 200, 227, 232, 239, 240, 249, 269, 274 (Nov. 16, 2015); see also
Securities Act of 1933, Pub. L. No. 112-106, § 4A(b), 48 Stat. 74, 25 (codified as amended at
15 U.S.C. § 77 (2012)).
8. Crowdfunding, Securities Act Release No. 9974, Exchange Act Release
No. 76,324, 17 C.F.R. pts. 200, 227, 232, 239, 240, 249, 269, 274 (May 16, 2016).
9. See Joseph M. Green & John F. Coyle, Crowdfunding and the Not-So-Safe
Safe, 102 VA. L. REV. ONLINE 168, 169b70 (2016).
10. See BRAD FELD & JASON MENDELSON, VENTURE DEALS: BE SMARTER
THAN YOUR LAWYER AND VENTURE CAPITALIST 127 (3d ed. 2016) (stating that Title III
^Z44dZ4\. /`0,Z/` ] .Z\4Z^Zd4- ,/c`4 3^ Bq!-mandated information disclosures that can
easily cost a company tens of thousands of c3VV/. -3 d361V} Z-[Ay* j $V3Z.u Wefunder
Publishes Open Letter to SEC: Six Recommendations to Improve Regulation Crowdfunding,
CROWDFUND INSIDER (May 16, 2017, 9:54 AM),
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reduce transaction costs, funding portals are providing form investment
contracts that issuers and investors can use when the companies raise
capital.11 Despite some of the potential shortcomings associated with using
these form contracts,12 funding portals have demonstrated there is a strong
demand for them and the standards they create.13 However, to date, U.S.
funding portals have not provided venture formation-related resources such
as form by-laws, initial resolutions, founder stock purchase agreements, or
stock plans.14 In addition to further reducing transaction costs for issuers and
investors, providing these resources would steer resource-strapped issuers
into organizational structures proven to accelerate growth and create value.15
Thus, providing these resources may give Regulation Crowdfunding a much
needed boost and help achieve more of the expectations and hopes of Title
III of the JOBS Act.16
http://www.crowdfundinsider.com/2017/05/100431-wefunder-publishes-open-letter-sec-six-
recommendations-improve-regulation-crowdfunding/.
Congress intended Regulation Crowdfunding to help small businesses
with limited access to capital. Instead, the current regulations force these early-
stage companies to spend capital they cannot afford to lose on accountants or
lawyers, before they are even allowed to discover if any investors are actually
interested. The current regulations directly harm the issuers Congress intended to
help.
Alois, supra.
11. See Jack Wroldsen, Crowdfunding Investment Contracts, 11 VA. L. &
BUS. REV. OPRu OHJ {TrUKyt ]o,4cZ4\ 13/-V. /` c/Z+Z4\ Z443+-Z+` 4c Z4^V,`4-ZV
contractual approaches to crowdfunding investment through standardized, cost-effective
-`61V-` \/``6`4-.tA Id.
12. See Green & Coyle, supra note 9, at 169b70 (stating that one of the
commonly used investment securities, the B$oqu ]Z. 43- -[` /Z\[- -33V ^3/ d[44`VZ4\ /`-ZV
Z4+`.-6`4- d1Z-V -3 d/3c^,4cZ4\ d3614Z`.Ayt
13. See Wroldsen, supra note 11, - OJJt ]f3.- d3614Z`. -W` c+4-\` 3^
^,4cZ4\ 13/-V.= `d3436Z`. 3^ .dV` } c31-Z4\ -[` /`c}-made template agreements
c`.Z\4`c .1`dZ^ZdVV} ^3/ d/3c^,4cZ4\ 3^^`/Z4\.tA Id.
14. But see GUST: FOR STARTUPS, http://www.gust.com/startups (last visited
Apr. 18, 2018); Wroldsen, supra note 11, at 595. While this Article focuses on Regulation
Crowdfunding and United States funding portals, crowdfunding platforms in other
jurisdictions do provide formation resources. Wroldsen, supra note 11, at 595. Moreover,
there is at least one United States platform aimed at angel investment groups and other
accredited investors that offer formation resources. FUNDERBEAM,
http://markets.funderbeam.com/raise (last visited Apr. 18, 2018y {1/363-Z4\ ]^/`` d3614}
Z4d3/13/-Z34 4c .-/,d-,/Z4\ .`/+Zd`.Ayt
15. See Wroldsen, supra note 11, at 598; About the CfPA, CROWDFUNDING
PROF. ASS=N, http://www.crowdfundingprofessionalassociation.org/about/ (last visited Apr.
18, 2018).
16. See Jumpstart Our Business Startups Act, Pub. L. No. 112-106, sec. 302,
126 Stat. 306, 315 (codified as amended in scattered sections of 15 U.S.C. 2012));
Crowdfunding, Securities Act Release No. 9974, Exchange Act Release No. 76,324, 17 C.F.R.
pts. 200, 227, 232, 239, 240, 249, 269, 274 (Nov. 16, 2015); Chance Barnett, The House
Passes Fixes to Equity Crowdfunding Laws, FORBES: ENTREPRENEURS (July 18, 2016, 1:13
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This Article takes the position that funding portals should not only
provide formation-related resources but they should also require their issuers
to use them.17 Specifically, Part II of this Article describes what these
formation-related resources could include.18 Part III explains why requiring
issuers to use these resources would not be considered practicing law.19 Part
IV examines the benefits of providing these resources.20 Part V suggests that
a trade association could play an important role in both making the resources
available and encouraging wide adoption.21
II. WHATVENTURE FORMATION RESOURCES COULD INCLUDE
In order to explore what formation-related resources could include,
this Part looks at how Regulation Crowdfunding issuers are currently
formed.22 Then, to get a better idea of what is possible, the formation
resources used by venture capital-backed companies are considered.23
Interestingly, several reputable law firms with long histories of representing
these companies share formation-related resources online.24 Considering that
venture capital {];!Ay investing is far more established than Regulation
Crowdfunding25 and the striking similarity of the practices of venture capital-
PM), http://www.forbes.com/sites/chancebarnett/2016/07/18/the-house-passes-fixes-to-equity-
crowdfunding-laws/. Stating that:
[T]he highly anticipated boom of access to non-accredited investors, namely
regulated under Title III, is a bit of bust. . . . Title III was intended to allow non-
accredited investors to invest in private businesses but created barriers, burdens,
and costs too significant for many otherwise investable startups and small
businesses to want to take on.
Barnett, supra.
17. See infra Parts IIbV. Funding portals could provide these resources by
acting unilaterally or by working with a collaborative organization that supports the equity
crowdfunding industry, such as a trade association. See About the CfPA, supra note 15.
18. See infra Part II.
19. See infra Part III.
20. See infra Part IV.
21. See infra Part V.
22. See Crowdfunding, Securities Act Release No. 9974, Exchange Act
Release No. 76,324, 17 C.F.R. pts. 200, 227, 232, 239, 240, 249, 269, 274 (Nov. 16, 2015).
23. See Jeff Thomas, Making Equity Crowdfunding Work for the
Unaccredited Crowd, HARV. BUS. L. REV. ONLINE 62, 71 (2014), http://www.hblr.org/wp-
content/uploads/2014/04/Thomas_Making-Crowdfunding-Work.pdf; Startup Company
Toolkit, THOMSON REUTERS: PRAC. L., http://uk.practicallaw.thomsonreuters.com/8-608-7253
(last visited Apr. 18, 2018).
24. GARRET JAMES BLACK ET AL., PITCHBOOK 2016 ANNUAL GLOBAL LEAGUE
TABLES 15 (2017); see infra Part II.B.
25. See FELD&MENDELSON, supra note 10, at 127; Brian G. Cartwright, Gen.
Counsel, U.S. SEC, The Future of Securities Regulation (Oct. 24, 2007) (transcript available
at http://www.sec.gov/news/speech/2007/spch102407bgc.htm). Stating that:
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backed companies,26 these resources arguably reflect best practices for new,
high-growth, for-profit companies seeking capital.27 Since typical
Regulation Crowdfunding issuers are also new, high-growth, for-profit
ventures seeking capital, funding portals could cause issuers to adopt these
best practices by requiring issuers to use a comprehensive set of formation-
related resources resembling the resources routinely used by venture capital-
backed companies—but include adjustments to address issues unique to
equity crowdfunding.28 However, because a single set of formation-related
resources will not necessarily work well for every venture seeking capital,
funding portals could offer separate platforms, which include distinct sets of
resources to different types of issuers—such as lifestyle firms, social
ventures, and previously-formed businesses.29
A. Characteristics of United States’ Equity Crowdfunded Companies
As part of the fundraising process, issuers must file a Form C with
the SEC.30 The Form C collects various information about the issuer—such
as their name, organizational form, jurisdiction, date of organization,
[VC] funds came into their own in the 1960s after the seminal funding of Fairchild
Semiconductor by Venrock Associates in 1959. With few exceptions, such as the
occasional friends and family or employee investor, retail investors are excluded
from investing in [VC] funds. [VC] funds, however, have become indispensable as
one of the most important drivers of innovation and growth in our economy and as
an important—and high return—asset class for institutional investors.
Cartwright, supra.
26. See FELD & MENDELSON, supra note 10, at 127; Green & Coyle, supra
note 9, at 169.
27. Model Legal Documents, NAT=L VENTURE CAP. ASS=N,
http://www.nvca.org/resources/model-legal-documents/ (last visited Apr. 18, 2018).
28. Green & Coyle, supra note 9, at 169; VLADIMIR IVANOV & ANZHELA
KNAZEVA, U.S. SECURITIES-BASED CROWDFUNDING UNDER TITLE III OF THE JOBS ACT 2b3
(2017). Even though venture capital-backed companies and Regulation Crowdfunding issuers
share many common goals and needs, there are key differences and the resources should
reflect these differences. IVANOV & KNYAZEVA, supra, at 2b4, 14. For example, VC firms
typically demand seats on the boards of their portfolio companies; whereas founders of
Regulation Crowdfunding issuers are reluctant to give up control to large numbers of
unsophisticated investors. See John S. (Jack) Wroldsen, The Social Network and the
Crowdfund Act: Zuckerberg, Saverin and Venture Capitalists’ Dilution of the Crowd, 15
VAND. J. ENT. & TECH. L. 583, 616 (2013).
29. See JD Alois, Startwise, a New Crowdfunding Platform Using RegCF
Goes Live with Revenue Sharing Offerings, CROWDFUND INSIDER (Aug. 22, 2017, 8:30 AM),
http://www.crowdfundinsider.com/2017/08/120892-startwise-new-crowdfunding-platform-
using-reg-cf-goes-live-revenue-sharing-offerings/; The Current Status of Regulation
Crowdfunding, WEFUNDER, http://www.wefunder.com/stats (last visited Apr. 18, 2018).
30. 17 C.F.R. § 227.203 (2017); see SEC, SEC 2930, FORM C: UNDER THE
SECURITIESACT OF 1933 (2017).
43
et al.: Nova Law Review Full Issue Volume 42, Issue 3
Published by NSUWorks, 2018
380 NOVA LAW REVIEW [Vol. 42
physical address, number of employees at the time of the Form C filing, and
issuance—VZW` -[` -/\`- 3^^`/Z4\ 63,4-u ]c`.d/Z1-Z34 3^ -[` 1,/13.` 4c
Z4-`4c`c ,.` 3^ -[` 3^^`/Z4\ 1/3d``c.uA 4c ]-`/6. 3^ -[` .`d,/Z-Z`. `Z4\
3^^`/`ctA31 Appendix A of this Article summarizes characteristics of the first
139 companies to file a Form C that went on to successfully raise over
$50,000 via Regulation Crowdfunding, according to the list provided by
:`^,4c`/u k4dt {]:`^,4c`/ gZ.-Ayt32 Below is a summary of the data in
Appendix A:
 68.35% of the issuers were corporations;
 43.17% of the issuers were Delaware corporations;
 30.94% of the issuers were Limited Liability Companies
{]gg!.Ay*
 60.43% of the issuers were formed after January 1, 2014;
 26.62% of the issuers were formed after January 1, 2016; and
 The median number of employees issuers reported was 4.33
31. 17 C.F.R. § 227.201(a)b(b)(1), (g), (i), (m)(1).
32. See Statistics on Numbers of Reg CF Companies That Have Hit Their
Funding Target, WEFUNDER, http://www.wefunder.com/stats/all (last visited Apr. 18, 2018).
As of April 18, 2018, statistics provided by Wefunder Inc.—maintained at
https://wefunder.com/stats/all—reported that ]185 [Regulation Crowdfunding] companies
have hit their funding target.A Id. However, the amount 185 only reflects issuers that raised
over $50,000. The Current Status of Regulation Crowdfunding, supra note 29. SEC Edgar
searches were conducted to obtain Form C data for each of the 139 companies to first appear
on the Wefunder List. Id. Appendix A includes select information from these Form Cs,
including: Issuer name(s) including DBAs and A/K/As, for instances when the name on the
Wefunder List differed from the name provided on the Form C; entity type; entity jurisdiction;
formation date; physical address; number of employees; and, funding portal. See infra
Appendix A. Appendix A is sorted first by entity type and then by entity jurisdiction. See
infra Appendix A. Further, intermediary names provided on Form Cs for the funding portals
popularly known as Indiegogo and Republic were First Democracy VC and OpenDeal Inc.,
respectively. See Regulation Crowdfunding Education Center, MICROVENTURES: BLOG,
http://www.microventures.com/what-is-first-democracy-vc (last visited Apr. 18, 2018yt ]oZ/.-
Democracy VC is [the] registered funding portal formed through a partnership between
k4cZ`\3\3 4c fZd/3;`4-,/`.A 3/ fZd/3;`4-,/` f/W`-1Vd` k4dt Id. OpenDeal Inc. is the
company that owns and operates the Republic funding portal. REPUBLIC,
http://www.republic.co (last visited Apr. 18, 2018). Appendix A identifies Indiegogo and
Republic as the applicable funding portals. See infra Appendix A. Finally, some issuers that
used the StartEngine funding portal provided their own name—i.e., the issuer name—as the
intermediary name on their Form C. See infra Appendix A. For those cases, Appendix A
identifies StartEngine as the funding portal. See infra Appendix A.
33. See infra Appendix A. At least three of the Delaware corporations listed
on Appendix A—i.e., My Trail Company, PBC; Powur, PBC; Meow Wolf, Inc.—are Public
Benefit Corporations. See infra Appendix A; Statistics on Numbers of Reg CF Companies
That Have Hit Their Funding Target, supra note 32.
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This information is consistent with data provided by the StartEngine
Index, which started reporting on entity types of issuers in its July 2017
Index.34 According to the October 2017 StartEngine Index, which includes
Regulation Crowdfunding raises between May 16, 2016—the date
Regulation Crowdfunding started—and October 31, 2017:
 68.9% of the issuers were corporations;
 30.5% of the issuers were LLCs;
 The average issuer is three years old; and
 The average issuer had five employees.35
Thus, the typical Regulation Crowdfunding issuer is a recently
formed Delaware corporation with a handful of employees.36
B. Resources Used by Venture Capital-Backed Companies
To gain an understanding of the formation resources used by venture
capital-backed companies, one can look at the resources provided by the law
firms that frequently advise those companies.37 PitchBook Data, Inc. lists the
fourteen most active U.S. VC law firms in 2016.38 Five of those firms share
34. Ryan Hynes, The StartEngine Index: July 2017, STARTENGINE: MONTHLY
INDEX (Aug. 8, 2017), http://blog.startengine.com/july-2017-e4f497ec7048. Reporting:
This month we began tracking the types of companies registered with the SEC. A
large majority are corporations at 68.4%, with 28.5% as LLCs. [It is] interesting to
see Public Benefit Corporations represent 2.1% of the total. These corporations use
state laws to allow the management to control the company for benefits other than
shareholder wealth creation.
Id.
35. Ryan Hynes, The StartEngine Index: October 2017, STARTENGINE:
MONTHLY INDEX (Nov. 13, 2017), http://blog.startengine.com/october-2017-75e7a1c72e7.
36. See IVANOV & KNYAZEVA, supra note 28, at 14, 27. This description is
also consistent with the conclusion of an SEC White Paper prepared for Scott Bauguess,
Acting Chief Economist and Acting Director of the Division of Economic and Risk Analysis
{]qC$Ayt Id. at 1 n.1, 27. ]The typical issuer was a small, pre-revenue, growth company
located in California and incorporated in Delaware, with some debt and limited cash
holdings.A Id.
37. See Document Generator, WILMERHALE LAUNCH: BUILD,
http://launch.wilmerhale.com/build/document-generator/ (last visited Apr. 18, 2018);
Founders Workbench: Formation Tools, GOODWIN PROCTER LLP,
http://www.foundersworkbench.com/document-driver/ (last visited Apr. 18, 2018);
Incorporation Package (Delaware), COOLEY LLP,
http://www.cooleygo.com/documents/incorporation-package/ (last visited Apr. 18, 2018);
Perkins Coie Delaware Startup Forms Wizard, PERKINS COIE: STARTUP PERCOLATOR,
http://startupdocs.perkinscoie.com/Questionnaire.aspx?db_template_reference=Delaware+Star
tup+Package (last visited Apr. 18, 2018); Startup Forms Library, ORRICK,
http://www.orrick.com/Total-Access/Tool-Kit/Start-Up-Forms (last visited Apr. 18, 2018).
38. See BLACK ET AL., supra note 24, at 3, 15.
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the following comprehensive sets of formation-related resources publicly via
the internet:
 !33V`} gZ6Z-`c gZZVZ-} E/-4`/.[Z1. {]ggE=.Ay !33V`} nF
k4d3/13/-Z34 EdW\` {]!33V`} o3/6.Ay*39
 F//ZdWu l`//Z4\-34 2 B,-dVZ^^` ggE=. B-/-,1 o3/6. gZ//}
{]F//ZdW o3/6.Ay*40
 n33cZ4 E/3d-`/ ggE=s Founders Workbench Document
/Z+`/ {]n33cZ4 o3/6.Ay*41
 E`/WZ4. !3Z` ggE=. B-/-,1 E`/d3V-3/s`V/` B-/-,1
o3/6. :Z|/c {]E! o3/6.Ay*42 and
 :ZV6`/ !,-V`/ EZdW`/Z4\ lV` 4c 3// ggE=. :ZV6`/lV` g$>e!l
{]:l o3/6.Ayt43
Upon inspection, these resources are strikingly similar.44 For
example, each resource uses Delaware for the state of formation.45 All of the
resources also support the corporate entity type.46 The universal focus on
Delaware corporations leads to similar specific formation documents,
including a Certificate of Incorporation, By-laws, Action by Incorporator,
and Initial Organizational Board Resolutions.47 Specific provisions in these
documents are also similar; for `~61V`u `d[ ^Z/6=. !`/-Z^Zd-` 3^
Incorporation uses a default, or suggested, capital structure of ten million
39. Incorporation Package (Delaware), supra note 37.
40. Startup Forms Library, supra note 37.
41. Founders Workbench: Formation Tools, supra note 37.
42. Perkins Coie Delaware Startup Forms Wizard, supra note 37.
43. Document Generator, supra note 37.
44. BERNICE GRANT ET AL., EXPANDING OUR REACH: ONLINE TOOLS & THE
DEMOCRATIZATION OF LEGAL DOCUMENTS (2017),
[--1Gsst-`d[+V\d36toZV`.t3/c1/`..td36 {^3VV3 ]Eo ;`/.Z34 3^ U-Pager of Links to
F1`4 B3,/d` C`.3,/d`.A [}1`/VZ4Wyt $- -[` TrUK @/4.d-Z34V !VZ4ZdV !34^`/`4d` Z4
Philadelphia, PA, the a,-[3/=. 14`V cZ.-/Z,-`c  d361/Z.34 3^ .1`dZ^Zd c3d,6`4-. included
as part of the resources made available online by several respected parties, including the five
^Z/6. 34 -[` EZ-d["33W gZ.- {]@!! B,66/}Ayt See id. The Author also co-authored an
article with members of the TCC panel. See Jeff Thomas et al., Democratizing
Entrepreneurship: Online Documents, Tools, and Startup Know-How, 26, 1 J. AFFORDABLE
HOUSING&CMTY. DEV. L. 193 (2017).
45. GRANT ET AL., supra note 44.
46. See id. However, the Goodwin Forms also include formation-related
resources for Delaware LLCs and the Cooley Forms offer a Public Benefit Corporation
option. See Founders Workbench: Formation Tools, supra note 37; Incorporation Package
(Delaware), supra note 37.
47. GRANT ET AL., supra note 44.
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authorized shares of common stock having a par value of $0.0001 per
share.48
Additional formation-related documents provided by these firms—
and specific provisions in those documents—are also similar.49 For example,
each ^Z/6 1/3+Zc`.  c3d,6`4- c`.Z\4`c -3 Z..,`  d3614}=. d36634 .-3dW
to its founders.50 Moreover, each firm offers the ability for this document to
include a repurchase option that allows the company to repurchase the
^3,4c`/=. .[/`.u - -[` ^3,4c`/=. 3/Z\inal cost—generally, $0.0001 per
share—instead of the then potentially much higher fair market value, if the
founder departs the company before his or her repurchase option has fully
vested.51 o,/-[`/u `d[ V ^Z/6=. /`.3,/d`. 1`/6Z-u 4c Z4 .36` d.`.
recommend, using a repurchase option that lapses—i.e., vests—over a period
of forty-eight months.52
48. See Incorporation Package (Delaware), supra note 37 (noting that the
!33V`} o3/6. .`- ],-[3/Z|`c d1Z-V -3 [ten million] shares of Common Stock . . . [and] the
1/ +V,` 3^ -[` .[/`. 3^ !36634 B-3dWA - 7rtrrrUy* Founders Workbench: Formation
Tools, supra 43-` RK {.--Z4\ ]}3, 6} 43- Z..,` 63/` -[4 -[` !3614}=. ,-[3/Z|`c
capital, which is preset at [ten million] .[/`. 3^ d36634 .-3dWA 4cu ,134 `~6Z4-Z34 3^ -[`
Certificate of Incorporation, the stock has a par value of $0.0001 per share); Perkins Coie
Delaware Startup Forms Wizard, supra 43-` RK {.--Z4\ ]` .,\\`.- .-/-Z4\ Z-[ 10 million
,-[3/Z|`c .[/`.A 4cu ,134 `~6Z4-Z34 3^ -[` !`/-Z^Zd-` 3^ k4d3/13/-Z34u -[` .-3dW Z.
common stock having a par value of $0.0001 per share).
49. Compare Incorporation Package (Delaware), supra note 37, with Perkins
Coie Delaware Startup Forms Wizard, supra note 37.
50. See GRANT ET AL., supra note 44.
51. See Incorporation Package (Delaware), supra note 37 (providing
resources that: (i) assume founders contribute $0.0001 per share; (ii) permit founders to be
.,X`d- -3 +`.-Z4\* 4c {ZZZy 43-` -[- ]^3/-}-`Z\[- 634-[. Z.  d36634 +`.-Z4\ 1`/Z3cAy*
Startup Forms Library, supra note 37 (providing: (i) a Common Stock Purchase Agreement
-[- d34-Z4. B`d-Z34 R{yu \Z+Z4\ -[` d3614} ]4 Z//`+3dV`u exclusive option—the
Repurchase OptionG. . . to repurchase all or any portion of the Unvested Shares . . . held by
^3,4c`/ . 3^ -[` @`/6Z4-Z34 -` - -[` 3/Z\Z4V 1,/d[.` 1/Zd` 1`/ B[/`*A 4c {ZZy Z4Z-ZV
organizational resolutions of the board of directors that utilize a [forty-eight]-month vesting
schedule); Founders Workbench: Formation Tools, supra note 37 (providing resources that:
(i) assume each founder will contribute $0.0001 for each share; and (ii) permit founder stock
to vest over a period of one to four years—in equal quarterly installments); Perkins Coie
Delaware Startup Forms Wizard, supra note 37 (providing resources that: (i) indicate the
63,4- 1Zc ^3/ ^3,4c`/.= .-3dW ].[3,Vc ` `0,V -3 -[` ^Z/ 6/W`- +V,` 3^ .,d[ .-3dWu [Zd[
^3/ 63.- 4`V} ^3/6`c d3614Z`. Z.  436Z4V 63,4-u .,d[ . 7rtrrrU 1`/ .[/`*A {ZZy
1`/6Z- ^3,4c`/.= .[/` ` .,X`d- -3 +`.-Z4\* 4c {ZZZy .--` Z- ]Z. d,.-36/} ^3/ +`.-Z4\ -3 V.-
anywhere from [twenty-four] to [forty-eight] months, with [thirty-six] months generally being
-[` 63.- d36634Ay* Document Generator, supra note 37 (providing resources that: (i) use a
1,/d[.` 1/Zd` 3^ 7rtrrrU 1`/ .[/` ^3/ ^3,4c`/.= .-3dW* 4c {ZZy .--` Z-. ^3,4c`/ /`.-/Zd-`c
.-3dW \/``6`4- Z. ]/Z--`4 Z-[  ^3,/-year +`.-Z4\ 1`/Z3cA 4c -[- ]-}1ZdVV}u VV 3^ -[`
.[/`. ZVV ` .,X`d- -3 +`.-Z4\Ayt
52. See GRANT ET AL., supra note 44; Incorporation Package (Delaware),
supra note 37.
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Researching these resources and the law firms on the PitchBook List
also reveals interesting uses of technology.53 For example, four of the five
firms that provide a comprehensive set of resources offer a document
generator or wizard to help website users generate a ZIP file containing
numerous formation-related documents after they enter a few specific pieces
of information online.54 This allows users to generate custom transactional
documents, without getting lost in the legalese they contain.55 Moreover, at
least three VC law firms on the PitchBook List have their clients leverage
comprehensive third-party equity management platforms, such as Shoobx,
k4dt {]B[33~Ay 4c `B[/`.u k4dt {]`B[/`.Ayt56 Shoobx and eShares can be
used to, among other things, incorporate companies, onboard employees,
grant stock options, manage stock ownership—such as, by keeping track of
owners and vesting provisions—communicate with board members and
stockholders, and work with attorneys and others.57 Finally, resources such
. @[36.34 C`,-`/.= E/d-ZdV g {]E/d-ZdV gAy 1/3+Zc` ^3d,.`c
educational resources to quickly bring entrepreneurs and attorneys up to
speed on key issues surrounding entrepreneurial transactions they are
currently embarking on, or preparing for.58
53. See BLACK ET AL., supra note 24, at 28b35.
54. Incorporation Package (Delaware), supra note 37; Startup Forms
Library, supra note 37; Founders Workbench: Formation Tools, supra note 37. The Orrick
Forms do not leverage an online generator or wizard; they do, however, include an
Incorporation Questionnaire to collect information similar to that entered by users of online
generators or wizards. Incorporation Questionnaire, ORRICK, http://www.orrick.com/Total-
Access/Tool-Kit/Start-Up-Forms/Corporate-Formation/Incorporation%20Questionnaire
{^3VV3 ]34V3c o3/6Ay {V.- +Z.Z-`c Apr. 18, 2018).
55. See Document Generator, supra note 37; Founders Workbench:
Formation Tools, supra note 37.
56. See BLACK ET AL., supra note 24, at 28b35; Press Release, Goodwin
Procter LLP, Shoobx, Goodwin Partner to Offer Enhanced Legal Technology Automation to
Emerging Companies (Dec. 7, 2016) (on file with author); Josh Epstein, DLA Piper to
4oUUa=orate Sith -hoo=P to 5oost -tart39 4Uients’ 6=iUitN to Ror;A R3n( an( OroS, DLA
PIPER: NEWSROOM (Dec. 7, 2016), http://www.dlapiper.com/en/us/news/2016/12/dla-piper-to-
collaborate-with-shoobx; ESHARES, http://www.esharesinc.com (last visited Apr. 18, 2018);
Fenwick Helps Startup Companies Streamline Equity Management Processes Through
eShares Partnership, FENWICK & WEST, LLP (Apr. 28, 2017),
http://www.fenwick.com/media/pages/fenwick-helps-startup-companies-streamline-equity-
management-processes-through-eshares-partnership.aspx; SHOOBX, http://www.shoobx.com
(last visited Apr. 18, 2018).
57. See ESHARES, supra note 56; SHOOBX, supra note 56; From Formation to
Exit, SHOOBX, http://www.shoobx.com/product/ (last visited Apr. 18, 2018).
58. See Startup Company Toolkit, supra note 23 {3^^`/Z4\ ]/`.3,/d`. -3
assist startup companies and the attorneys representing them with the array of legal issues
facing new business ventures, including entity formation, capital raising, corporate
\3+`/44d` 4c [3,.`W``1Z4\u .[/`[3Vc`/ /`V-Z34.Ayt
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C. One Size Does Not Fit AllGbut It Fits Many
Given the typical Regulation Crowdfunding issuer—a relatively new
Delaware corporation with a handful of employees—funding portals would
likely please their target market by providing formation-related resources
similar to those used by venture capital-backed companies.59 Specific
resources could include the following documents: A certificate of
incorporation; by-laws; founder stock purchase agreements; stock plans;
indemnification agreements; form resolutions—such as actions by written
consent of incorporators, initial organizational board resolutions, board and
stockholder approvals of the stock plan, and board approvals of stock option
grants; form employee offer letters; and form confidential information and
invention assignment agreements.60
If funding portal issuers mirrored a typical venture capital-backed
company, they would be formed as Delaware corporations with ten million
shares of authorized stock, having a par value of $0.0001 per share.61 They
would also issue common stock to their founders and options to purchase
common stock to their other employees.62 @[` ^3,4c`/.= .-3dW 3,Vc `
59. IVANOV & KNYAZEVA, supra note 28, at 2, 27; Thomas, supra note 23, at
71; see also Epstein, supra note 56. Per Part II.A, the typical Regulation Crowdfunding issuer
was formed as a Delaware corporation within the last three years and had four or five
employees at the time it filed its Form C. See supra Part II.A; IVANOV & KNYAZEVA, supra
note 28, at 1b2, 14. Presumably, such an issuer would have benefited from access to
resources designed to: (i) form Delaware corporations; and (ii) use equity to recruit, motivate,
and retain employees. See Epstein, supra note 56; Thomas, supra note 23, at 72b73.
60. GRANT ET AL., supra note 44; Cooley GO Incorporation Package
(Delaware), supra note 37; Startup Forms Library, supra note 37. These resources could
include caveats for issuers to consult attorneys licensed in the applicable jurisdictions.
Incorporation Questionnaire, supra note 54; Perkins Coie Delaware Startup Forms Wizard,
supra note 37. This is because employment laws, for example, can vary from state to state.
Lauren Kreps, Employee Innovation: Does Your Company Own Your Inventions?,
LEGALSHIELD: SHAKE (July 10, 2015), http://www.shakelaw.com/blog/employee-inventions/.
@[`.` V. 6} /`0,Z/` ,4Z0,` cZ.dV3.,/`. /`\/cZ4\ 4 `61V3}``=. 13-`4-ZV Z4-`VV`d-,V
property rights. See id. To address such differences, the resources would have some built-in
flexibility—e.g., form riders and/or sched,V`. 3^ `~d`1-Z34. -3 .-Z.^} 4 Z..,`/=. ,4Z0,` 4``ct
See id.
61. See Perkins Coie Delaware Startup Forms Wizard, supra note 37. Some
of these initial shares may include a special class of stock that is designed for future equity
crowdfunding investors. See id.; Thomas, supra note 23, at 62. Such shares could include
superior economic rights but less control rights, when compared to common stock. See
Perkins Coie Delaware Startup Forms Wizard, supra note 37; Thomas, supra note 23, at 72b
73.
62. CONSTANCE E. BAGLEY&CRAIG E. DAUCHY, THE ENTREPRENEUR=SGUIDE
TO LAW AND STRATEGY 95 (5th ed. 2017); Perkins Coie Delaware Startup Forms Wizard,
supra note 37.
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subject to a repurchase option that lapses over a period of forty-eight months,
but founders would be given credit for time spent working on the venture
before their stock was issued.63 Similarly, the employee options would vest
over a forty-eight month period.64 Further, the issuers would leverage a two-
tier stock structure, whereby relatively inexpensive common stock is
/`.`/+`c ^3/ -[` Z..,`/=. -`6 4c /`V-Z+`V} 63/` `~1`4.Z+` .-3dWu Z-[
special rights, is sold to outside investors.65 The inexpensive common stock
[S]tock initially issued to the founders—^3,4c`/.= .-3dW—is almost always
common stock. . . . As additional employees are hired and the value of the company
increases, it is often desirable to switch from issuing common stock outright to
granting employee stock options, which give the option holder the right to acquire
common stock in the future at a specified price.
BAGLEY&DAUCHY, supra, at 95.
63. See FENWICK & WEST LLP, Guide to Starting a Corporation, in LEGAL
RESOURCE GUIDE FOR STARTUP ENTREPRENEURS 1, 8,
http://www.fenwick.com/FenwickDocuments/Legal-Resource-Guide-April-2017.pdf (last
visited Apr. 18, 2018).
The corporation typically retains the option to repurchase unvested shares at the
Z4Z-ZV 1,/d[.` 1/Zd` - -[` -Z6` 3^ -`/6Z4-Z34 3^  .[/`[3Vc`/=. `61V3}6`4-t
Vesting usually occurs over [four] years, i.e., if the employee remains employed by
the corporation for the entire period, all shares become vested and the repurchase
option ends.
Id.; see also John Bautista, )hat Tntre9rene3rs Dee( to JnoS 6=o3t Ro3n(ers’
Stock, MEDIUM (Sept. 15, 2008), http://www.medium.com/@lightspeedup/what-
entrepreneurs-need-to-know-about-founders-stock-8f8ae6148274.
[M]ost founders will start vesting of their shares from the date they actually started
providing services to the company . . . even if [the founders] started working on the
company prior to the issuance 3^ ^3,4c`/.= .-3dW 3/ `+`4 1/Z3/ -3 -[` c-` 3^
incorporation of the company. As a result, at the time of company incorporation, a
portion of the shares held by the founders will usually be fully vested. . . . In
F//ZdW=. `~1`/Z`4d`u +`4-,/` d1Z-VZ.-. /`0,Z/` -[- - V`.- KO5 3^ ^3,4c`/.= .-3dW
remain subject to vesting over the three or four years following the date of a Series
A investment.
Bautista, supra.
In its most common form, vesting occurs if the individual holding the stock
continues to be employed by or otherwise performs services for the company over
as specified period. A common vesting schedule for founders is to vest a portion of
the stock at the time of issuance—especially, if the founder has spent considerable
time working on the venture before incorporation or has transferred significant
assets to the firm—and an additional portion after one year, with the remaining
stock vesting monthly over the next [twelve] to [thirty-six] months.
BAGLEY&DAUCHY, supra note 62, at 101.
64. See Incorporation Package (Delaware), supra note 37.
[A] common vesting schedule for rank-and-file employees is for all stock
underlying the option to be completely unvested at the time of issuance, with one-
fourth of the underlying stock vesting after one year—cliff vesting—and with the
remaining stock vesting in equal portions monthly over the next [thirty-six] months.
BAGLEY&DAUCHY, supra note 62, at 110.
65. BAGLEY & DAUCHY, supra note 62, at 96bHKt ]>4VZW` -[` ^3,4c`/. 4c
other employees, [VC] investors usually acquire preferred stock, not common, stock. There
are two primary reasons for this two-class structure in venture-backed companies: [R]isk
64\`6`4- 4c -~`.tA Id. at 96.
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motivates the team, while the special rights protect outside investors and
justify the price differential for tax purposes.66 While mirroring these
practices of venture capital-backed companies, Regulation Crowdfunding
issuers will also need resources that reflect their unique needs.67 For
example, VC firms typically demand seats on the boards of their portfolio
companies, whereas founders of Regulation Crowdfunding issuers are
reluctant to give up control to large numbers of unsophisticated investors.68
Thus, Regulation Crowdfunding resources should provide outside investors
with less—or perhaps no—voting rights as opposed to the control provisions
granted to VC investors.69 Regardless, because Regulation Crowdfunding
issuers share this need amongst themselves, funding portals could efficiently
address it through the resources they provide.70
Instead of just providing form documents—or even wizards—
funding portals could incorporate many of the matters contemplated by the
various formation-related documents as terms and conditions that issuers,
and in some cases, investors using the portals, must comply with.71 Thus,
while some documents, such as the Certificate of Incorporation, would still
need to be available in the traditional format, in order to be filed with
`V/`=s Division of Corporations, other items could be behind the scenes
66. See id. at 96b97.
67. Wroldsen, supra note 11, at 557b58.
68. Id. at 558.
Of course, not all investor protections that venture capitalists negotiate are
appropriate for crowdfunding investors. For instance, venture capitalists are
typically involved with portfolio companies in a hands-on way and assist the start-
up team with substantial expertise and industry connections. Accordingly, venture
d1Z-VZ.-. ,.,VV} [3Vc  .`- 34 -[`Z/ 13/-^3VZ3 d3614Z`.= 3/c 3^ cZ/`d-3/.t ",-
a board seat may not be appropriate or feasible for crowdfunding investors, due, for
instance, to the small amount of money that each crowdfunder invests and the
dispersed nature of crowdfunding investors.
Id. (footnotes omitted).
69. See id. at 554b56, 567. A future article may go into depth on how to
accomplish this, particularly given the need to justify a higher value on the stock issued to
outside investors—i.e., the stock with low or no voting rights—when compared to the
common stock, or options to purchase common stock, issued to employees. BAGLEY &
DAUCHY, supra note 62, at 100, 105; Wroldsen, supra note 11, at 558, 568. For purposes of
this Article, such shares could include an initial liquidation preference and a cumulative
dividend that increases the liquidation preference over time. See Wroldsen, supra note 11, at
557, 567b68.
70. SeeWroldsen, supra note 11, at 558, 628b32.
71. See 17 C.F.R. § 227.402 (1) (2017); Founders Workbench: Disclaimer &
Terms of Use, GOODWIN PROCTOR LLP,
https://documentdriver.goodwinfoundersworkbench.com/Questionnaire.aspx?db_template_ref
erence=GlobaldictionaryMultipleMemberLLC (last visited Apr. 18, 2018)
[https://web.archive.org/web/20150407035600/https://documentdriver.goodwinfounderswork
bench.com/Questionnaire.aspx?db_template_reference=GlobaldictionaryMultipleMemberLL
C]; Incorporation Questionnaire, supra note 54.
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terms and conditions that would be incorporated by reference, as issuers
register with a funding portal and attempt to raise capital through it.72 For
example, standard by-laws, Founder Stock Purchase Agreements, and Stock
Plans could be used by every issuer using a particular funding portal.73
Much shorter forms, containing issuer and transaction-specific information—
such as the number of directors, names of employees, share amounts, and
particular vesting commencement dates—could also be maintained by the
funding portal.74 Further, the funding portal could provide a schedule of
exceptions that would aggregate and report any necessary deviations from its
standard templates.75
Given the similarity of the documents and provisions currently being
used by venture capital-backed companies represented by several different—
and prominent—law firms, it seems feasible that one set of standard
formation-related resources could work for a significant number of
Regulation Crowdfunding issuers.76 Moreover, a funding portal could aim
72. See 17 C.F.R. § 227.402(1)b(3); 112 CONG. REC. S2231b33 (daily ed.
Mar. 29, 2012) (statement of Sen. Bennet); Incorporation Questionnaire, supra note 54.
Issuers could apply to funding portals in advance of raising capital. See 17 C.F.R. § 227.402
(7)b(10). In fact, doing so would help justify issuing founder and other employee equity
interests at lower prices, when compared to the price of any equity issued as part of the equity
crowdfunding financing. See BAGLEY&DAUCHY, supra note 62, at 97.
[T]he more time that elapses between the issuance of the common to the founders
and the issuance of the preferred to investors, the easier it is to defend a larger
differential. This is but one reason why it usually makes sense to incorporate and
issue founder.= .-3dW . `/V} . 13..ZV`t @[` 63/` -Z6` .`1/-Z4\ -[` Z..,4d` 3^
-[` ^3,4c`/.= .-3dW ^/36  .,.`0,`4- `+`4- -[- `.-VZ.[`.  [Z\[`/ +V,-Z34u -[`
lower the risk that the founders will be treated as having purchased their stock at a
discount with resulting taxable compensation income.
Id.
73. Thomas, supra note 23, at 72; see also GRANT ET AL., supra note 44.
74. See 17 C.F.R. § 227.201(a)b(b)(1); GRANT ET AL., supra note 44; Perkins
Coie Delaware Startup Forms Wizard, supra note 37.
75. See 17 C.F.R. § 227.302(b)(ix)(2). For example, if an issuer has unique
by-V 1/3+Z.Z34.u -[` .d[`c,V` 3^ `~d`1-Z34. 3,Vc [Z\[VZ\[- -[` Z..,`/=. c`+Z-Z34 ^/36 -[`
13/-V=. .-4c/c ^3/6 }-laws. See Perkins Coie Delaware Startup Forms Wizard, supra
note 37.
76. See Incorporation Package (Delaware), supra note 37. In fact, several
data points support the notion that one set of resources could support a large number—and
substantial percentage—of issuers. See Crowdfunding, Securities Act Release No. 9974,
Exchange Act Release No. 76,324, 17 C.F.R. pts. 200, 227, 232, 239, 240, 249, 269, 274
(Nov. 16, 2015). First, per Appendix A, just a few funding portals have conducted the
majority of the equity crowdfunding financings to date. See infra Appendix A. Similarly,
according to the October 2017 StartEngine Index, only four of the portals completed 85.4% of
the financings that closed between May 16, 2016 and October 31, 2017. Hynes, supra note 35
(reporting that WeFunder, StartEngine, Seed Invest, and Indiegogo—a/k/a First Democracy
VC—represented 36.7%, 22.5%, 13.4%, and 12.9% of the financings between May 16, 2016
and October 31, 2017, respectively). Thus, even a single portal has the potential to reach a
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its set of formation-related resources at its most likely issuers: New, high-
growth Delaware corporations, with four or five employees, which plan to
seek additional funding.77 k^ VV 3^ -[` 13/-V=. ,.`/. .[/`c -[`.`
characteristics, then they would be likely to have their needs met by the same
set of documents or terms and conditions, as the case may be.78 Further,
funding portals could encourage use of services similar to—and/or be
designed to work with—services provided by Shoobx, eShares,79 and
large portion of issuers. See id. Second, even though multiple leading VC law firms use
similar documents with similar provisions—suggesting that a common set of documents
already supports a large volume of activity taking place at several firms—X,.-  .Z4\V` ^Z/6=.
volume of activity supports the notion that one size can fit many. Id. For example, Cooley
LLP completed 457 venture capital deals in 2016 alone. BLACK ET AL., supra note 24, at 29.
Whereas, from May 16, 2016 through August 30, 2017, there were only 139 total Regulation
Crowdfunding raises that exceeded $50,000. Statistics on Numbers of Reg CF Companies
Have Hit Their Funding Target, supra note 32. Thus, in only one year, a single law firm
completed more than three-times the number financings reported on the WeFunder List. Id.
While Cooley Forms were most likely not used to form all of the companies, it completed
venture capital deals for Cooley LLP which has demonstrated its commitment to using a
comprehensive set of resources to assist with the formation process and it clearly engages in a
large volume of activity. See BLACK ET AL., supra note 24, at 29. Incorporation Package
(Delaware), supra.
77. See Crowdfunding, Securities Act Release No. 9974, Exchange Act
Release No. 76,324, 17 C.F.R. pts. 200, 227, 232, 239, 240, 249, 269, 274 (May 16, 2016).
78. IVANOV&KNYAZEVA, supra note 28, at 14, 27; Startup Company Toolkit,
supra note 23. This is why the VC law firms are able to use the same resources—i.e., they
repeatedly represent the same types of clients doing similar transactions. ESHARES, supra note
56; SHOOBX, supra note 56; Startup Company Toolkit, supra note 23.
79. ESHARES, supra note 56; SHOOBX, supra note 56; Startup Company
Toolkit, supra note 23. Funding portals could empower Regulation Crowdfunding issuers to
more efficiently communicate with directors and stockholders; manage their capitalization
tables; onboard employees; \`- [`V1 Z-[ -[` k4-`/4V C`+`4,` !3c` {]kC!Ay PrH$
compliance; and work with their attorneys and others. See 17 C.F.R. § 227.402(b)(14).
However, portals will need to ensure that any such services comply with the regulations. See
id. Regulations permit funding portals to:
Provide communication channels by which investors can communicate with one another
and with representatives of the issuer through the fundi4\ 13/-V=. 1V-^3/6 3,-
offerings through the platform, so long as the funding portal—and its associated persons:
(i) [d]oes not participate in these communications, other than to establish guidelines for
communication and remove abusive or potentially fraudulent communications; (ii)
[p]ermits public access to view the discussions made in the communication channels; (iii)
[r]estricts posting of comments in the communication channels to those persons who have
opened an account on its platform; and (iv) [r]equires that any person posting a comment
in the communication channels clearly disclose with each posting whether he or she is a
founder or an employee of an issuer engaging in promotional activities on behalf of the
issuer, or is otherwise compensated, whether in the past or prospectively, to promote an
Z..,`/=. 3^^`/Z4\.
Id.
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educational materials like those offered by Practical Law.80 These tools and
resources could also be customized for high-growth Delaware corporations
that have employees and plan to seek capital.81
D. Different Platforms for Different Types of Ventures
While many Regulation Crowdfunding issuers will welcome the
Delaware corporate structure used by venture capital-backed companies,82
others will prefer a different entity form.83 In part, this is because some
issuers will be social ventures that are entrepreneurial enterprises driven by
social purposes,84 while others will be lifestyle companies, which are small
businesses that generate sufficient cash but are not VC fundable.85 Thus,
different funding portals could cater to different types of ventures and
investors.86 For example, some portals could specialize in social ventures,
while others could focus on lifestyle businesses.87 The specific formation-
80. See Thomas et al., supra note 44, at 202. These resources would be
designed for both entrepreneurs and attorneys, who may represent them. Id.
81. See Startup Company Toolkit, supra note 23.
82. See infra Appendix A. Per Part II.A, 43.17% of the Regulation
Crowdfunding issuers on the WeFunder List were formed as Delaware corporations. See
supra Part II.A.
83. See infra Appendix A.
84. See Roger L. Martin & Sally R. Osberg, Two Keys to Sustainable Social
Enterprise, HARV. BUS. REV., May 2015, at 86, 88. Social ventures are referred to . ]
[}/Zc 3^ \3+`/46`4- Z4-`/+`4-Z34 4c 1,/` ,.Z4`.. `4-/`1/`4`,/.[Z1A -[- ]d4 cc/`..
problems that are too narrow in scope to spark legislative activism or to attract private
capital.A Id.
85. See Fred Wilson, Lifestyle Businesses, AVC (Apr. 6, 2015),
http://www.avc.com/2015/04/lifestyle-businesses/ (stating that lifestyle businesses will be
]-33 .6VV ^3/ ;!u ,- ZVV \`4`/-` `43,\[ 44,V cashflow to be a great business to own and
31`/-`Ayt
86. See Incorporation Package (Delaware), supra note 37; Founders
Workbench: Formation Tools, supra note 37.
87. See Martin & Osberg, supra note 84, at 88; Wilson, supra note 85. While
this Article focuses on formation-related resources, different types of ventures will also desire
different types of securities, creating additional efficiencies for portals specializing on specific
types of ventures. See Adrian Camara, Anonymous Capital: Managing Shareholder Volume
for Equity Crowdfunded Companies in Canada, 31 BANKING & FIN. L. REV. 259, 275b76
(2016). For example, lifestyle businesses, which are less likely to have an exit event, may
desire to issue revenue sharing agreements instead of equity or securities that later convert
into equity. See Alois, supra note 29. Alois interviewed a Startwise co-founder as to why her
new funding portal focuses on revenue sharing agreements:
We work with consumer small and medium businesses where founders and owners
are actually looking to build a legacy, grow the company long-term and make sure
they stay true to the mission that lays at the core of their business. These are not
the tech startups that will get acquired fast. So revenue sharing provides the
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related resources provided would depend on the type of ventures being
courted.88 For example, portals aimed at social ventures could provide
formation-related resources for public benefit corporations89 and portals
aimed at lifestyle firms could provide formation-related resources for
LLCs.90 Instead of having separate portals for each type of venture, single
portals could simply offer different platforms or tracks—each having its own
set of resources—for the different types of ventures.91 Further, special
platforms or tracks could help existing entities convert into a structure used
by the portal.92 While forming a new entity may work well for many
potential Regulation Crowdfunding issuers, other issuers will have already
been formed using different resources.93
alternative capital option for small businesses, enabling them to tap into the
consumers for support and pay them back as they grow their business.
Id.
88. See Camara, supra note 87, at 275b76. In locations with a longer history
of equity crowdfunding, different portals have adopted different structures for their specific
issuers. Id. As Camara states:
[C]rowdfunding portals in Europe have begun commoditizing their own legal
structures, complete with standard template agreements, model articles of
incorporation and shelf [special purpose vehicles] that strike a balance between
shareholder protection and managing the volume of shareholders, interests and
rights. Not all structures are appropriate for every issuer. Fortunately, the
experience from the [United Kingdom] suggests that in mature equity
crowdfunding markets, different portals will adopt different legal structures to
manage shareholder volume. Issuers can choose the mechanism appropriate for
their capital structure, business model, and future funding goals.
Id.
89. See PBC Incorporation Package (Delaware), COOLEY LLP,
http://www.cooleygo.com/documents/pbc-incorporation-package-delaware/ (last visited Apr.
18, 2018). For example, the Cooley Forms provide a package for Delaware Public Benefit
Corporations. Id.
90. See Founders Workbench: Formation Tools, supra note 37. For example,
the Goodwin Forms provide packages for both single member Delaware LLCs and multi
member Delaware LLCs. Id.
91. See id.
92. See Camara, supra note 87, at 275b76; Founders Workbench: Formation
Tools, supra note 37.
93. See BAGLEY&DAUCHY, supra note 62, at 97; Alois, supra note 29. Many
Regulation Crowdfunding issuers are relatively newly-formed entities. See Alois, supra note
29. Thus, it seems reasonable to assume that many founders of future issuers have not yet
formed entities and would welcome resources to help with that process. See id. However,
funding portals requiring the use of certain formation-related resources will need to
communicate this to entrepreneurs before they form entities using different resources. See
What Happens at Y Combinator, Y COMBINATOR (Nov. 2016),
[--1Gsst}d36Z4-3/td36s-}ds8t f3/`3+`/u [ZV` ^3/6Z4\ `4-Z-Z`. -3 6``-  13/-V=.
requirements from the onset would be desirable, conversion to a 13/-V=. .-/,d-,/` 3,Vc `
possible. See id. In fact, applicants to leading accelerator programs have faced similar issues
and undergone similar conversations. Id.
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III. PROVIDINGRESOURCESWITHOUT PRACTICING LAW
Funding portals may be hesitant to provide formation-related
documents to issuers because of concerns that doing so constitutes practicing
law.94 Moreover, because funding portals are not licensed to practice law,
-[`} d3,Vc ` ]`4\\Z4\ Z4 -[e unauthorized 1/d-Zd` 3^ VtA95 Initially, this
concern seems warranted given some of the actions taken against those who
provide legal documents to the public.96
Regardless, this concern also seems to contradict the trend of top law
firms providing these resources,97 the fact so many non-attorneys already
If your company is unincorporated when it is accepted into [Y Combinator], [we
will] help you get it incorporated in Delaware using standard formation documents.
@[`.` c3d,6`4-. Z4dV,c` 1/3+Z.Z34. ^3/ +`.-Z4\ 3^ ^3,4c`/=. .[/`. 4c 1/31`/
1/3-`d-Z34 3^ -[` d3614}=. Z4-`VV`d-,V 1/31`/-}t t t t k^ }3,/ d3614} Z. V/`c}
incorporated in the [United States], we will do a review of your formation
documents before we make our investment. . . . If there are problems that prevent
[Y Combinator] from purchasing its stock or that could cause problems with
investors in future, we will point you in the right direction to get the problems
fixed, which could be using a standard template that we provide or could require
you to work with your own external counsel. If your company is not a corporation
but an LLC, we can provide resources to convert your company into a corporation.
Similarly, if your company is an entity formed outside of the [United States], we
can help you find the right expert to flip your foreign entity into the [United States].
Id.
94. See Thomas, supra note 23, at 72.
95. Id. (emphasis added).
96. See Caroline E. Brown, Note, LegalZoom: Closing the Justice Gap or
Unauthorized Practice of Law?, N.C. J.L. & TECH. ON., May 2016, at 219, 222t ]$ large
facet of unauthorized practice of law regulation is ensuring that non-lawyers are not offering
legal advice. Most recently, websites that provide legal services have been under attack as
d34c,d-Z4\ ,4,-[3/Z|`c 1/d-Zd` 3^ VtA Id.
97. See Incorporation Package (Delaware), supra note 37; Perkins Coie
Delaware Startup Forms Wizard, supra note 37. Unlike funding portals, law firms do practice
law. Epstein, supra note 56. However, even law firms take the position that providing these
resources does not constitute providing legal advice and that no attorney-client—or other
professional—relationship is being created by providing these resources by requiring users to
agree with these positions before they can gain access to the applicable resources. Cooley GO
Docs Terms of Use, COOLEY LLP, http://www.cooleygo.com/documents/incorporation-
packa\`s {^3VV3 ]dVZdW [`/`A [}1`/link) (last visited Apr. 18, 2018yt @[` ]!33V`} nF 3d.
@`/6. 3^ >.`A .--`.G
You acknowledge and agree that the making available of these documents (the
]!33V`} nF 3d.Ay -3 }3, } !33V`} ggE 4c !33V`} {>hy ggE .[VV 43- d/eate
any attorney-client or other confidential or special relationship between you and
Cooley LLP and does not constitute the provision of legal advice or other
professional advice by Cooley LLP or Cooley (UK) LLP.
Id. The Terms & Conditions for the forms provided by Orrick, Herrington & Sutcliffe LLP
state:
Nothing in the Start-Up Forms Library including the document
descriptions and help resources (the ]Forms LibraryA), and the documents produced
by the Forms Library (the ]DocumentsA) is to be considered as the rendering of
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provide these types of resources,98 the congressional intent expressed during
the passage of the JOBS Act,99 the Crowdfunding Regulations,100 and the fact
legal or business advice, either generally or in connection with any specific issue or
case. These materials are intended for general informational and educational
purposes only . . . . Neither the availability, operation, transmission, receipt nor use
of the Forms Library or the Documents is intended to create, nor does it create, an
attorney-client relationship or any other relationship.
Incorporation Questionnaire, supra 43-` OPt @[` ]Z.dVZ6`/. 2 @`/6. 3^ >.`A ^3/ -[`
forms provided by Goodwin Procter LLP states:
By using Document Driver, you agree to the following: Document Driver and
documents generated by Document Driver . . . have been prepared by Goodwin
Procter LLP for general information purposes only, and are provided with the
,4c`/.-4cZ4\ 4c .,X`d- -3 -[` ,.`/=. \/``6`4- -[- -[`} c3 43- d34.-Z-,-` -[`
rendering of legal advice or other professional advice by Goodwin Procter LLP,
and do not create any attorney-client or other special relationship.
Founders Workbench: Disclaimer & Terms of Use, supra note 71t @[` ]$dd`1-4d` 3^ @`/6.
3^ >.`A 4c -[` ]Z.dVZ6`/ 4c @`/6. 3^ >.`A ^3/ -[` ^3/6. 1/3+Zc`c } E`/WZ4. !3Z` ggE
state:
The Delaware Startup Forms Wizard, including the online questionnaires and
annotations (collectively, the ]WizardA) and the documents generated by the
Wizard (collectively, the ]DocumentsA) have been prepared by Perkins Coie LLP
for general informational purposes only and do not constitute advertising, a
solicitation or legal advice. Neither the availability, operation, transmission, receipt
nor use of the Wizard or of the Documents is for the purpose of requesting legal
advice, securing legal services, or retaining a lawyer nor is intended to create, or
constitutes the formation of any attorney-client relationship or other special
relationship or privilege.
Perkins Coie Delaware Startup Forms Wizard, supra note 37t @[` ]3d,6`4- n`4`/-3/
@`/6. 4c !34cZ-Z34.A ^3/ -[` ^3/6. 1/3+Zc`c } :ZV6`/ !,-V`/ EZdW`/Z4\ lV` 4c 3//
LLP {]:ZV6`/lV`Ay state:
You agree and acknowledge that the Generated Materials are prepared by . . .
WilmerHale for your informational purposes only without any knowledge of your
industry, business model or other specific circumstances. You further agree that the
provision of Generated Materials to you, and your provision of information to
WilmerHale through the Document Generator or otherwise, (i) does not constitute
the provision of legal, tax or other professional advice by WilmerHale and (ii) shall
not create an attorney-client or other confidential or privileged relationship between
you and WilmerHale.
Document Generator, supra note 37.
98. See Formation, CLERKY, INC., http://www.clerky.com/formation (last
visited Apr. 18, 2018); Incorporation, ROCKET LAW.
http://www.rocketlawyer.com/incorporation.rl (last visited Apr. 18, 2018); GUST: FOR
STARTUPS, supra note 14.
99. See 112 CONG. REC. S2231b33. ]o,4cZ4\ 13/-V. .[3,Vc ` VV3`c -3
engage in due diligence services. This would include providing templates and forms, which
will enable issuers to comply with the underlying statute. In crafting this law, it was our intent
-3 VV3 ^,4cZ4\ 13/-V. -3 1/3+Zc` .,d[ .`/+Zd`.tA Id.
100. See 17 C.F.R. § 227.402(b)(5) (2017). ]A funding portal may [a]dvise an
issuer about the st/,d-,/` 3/ d34-`4- 3^ -[` Z..,`/=. 3^^`/Z4\u Z4dV,cZ4\ ..Z.-Z4\ -[` Z..,`/ Z4
preparing offering documentation.A Id.
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the funding portals, and others, already provide form investment contracts.101
Moreover, if a funding portal required all its issuers to use a set of documents
or standard terms—for bona fide business reasons102—it would not be
providing any advice—legal or otherwise—Z4 d344`d-Z34 Z-[ 4 Z..,`/=.
formation.103 On the contrary, it would be saying, this is the deal, if you
want to use our service, take it or leave it.104 Thus, instead of providing
advice, funding portals would be establishing conditions to using their
service.105 This position is similar to positions taken by other online service
providers—like Amazon.com, Inc.—when they require their users to agree to
terms and conditions as a condition to using their services.106 In some ways,
this puts funding portals on the opposite side of the issuers, instead of turning
-[` ^,4cZ4\ 13/-V Z4-3 -[` Z..,`/.= V`\V d3,4.`Vt107 This logic is amplified
when the funding portal takes an equity position on an issue, as part of the
13/-V=. ^``, since the portal would then become an investor—and thus be on
the opposite side of the issuer raising funds to the extent there is an opposing
side for the transaction.108
101. See WEFUNDER: SECURITIES, http://www.wefunder.com/faq/securities
(last visited Apr. 18, 2018) (providing investment contract templates); Gregory Raiten, 500
-tart39s 6nno3nces 0JK--’V Rree He$aU Docs for -tart39 Ro3n(ers an( Kn2estor, 500
STARTUPS (July 3, 2014), http://www.500.co/kiss/.
102. See Thomas, supra note 23, at 71b72, 71 n.54; Incorporation
Questionnaire, supra note 54. Required resources could still provide flexibility. See Model
Legal Documents, supra note 27. For example, each issuer using the form by-laws would
specify its number of directors. See Incorporation Questionnaire, supra note 54. Moreover,
if necessary, issuers could modify by-law provisions themselves via a rider. See Thomas,
supra note 23, at 72; GRANT ET AL., supra note 44. Rider, WEBFINANCE INC.: BUSINESS
DICTIONARY, http://www.businessdictionary.com/definition/rider.html (last visited Apr. 18,
2018). Further, some resources, such as form resolutions, would be available, but not
required. See GRANT ET AL., supra note 44. While funding portals would provide educational
content about these resources, they would stay clear of providing any advice—legal or
otherwise—/`\/cZ4\ 4 Z..,`/=. 1/-Zd,V/ ^d-. 4c dZ/d,6.-4d`.t Incorporation
Questionnaire, supra note 54.
103. See Thomas, supra note 23, at 71b72. Portals would clarify to issuers
they are not providing any legal advice and that issuers are encouraged to seek counsel. See
Incorporation Questionnaire, supra note 54.
104. See 17 C.F.R. § 227.402(b)(1); Thomas, supra note 23, at 72. A funding
13/-V 6} ]c`-`/6Z4` [`-[`/ 4c ,4c`/ [- -`/6. -3 VV3 4 Z..,`/ -3 3^^`/ 4c .`VV
securities in reliance on [Regulation Crowdfunding] . . . through its platform.A UK C.F.R. §
227.402(b)(1).
105. See Incorporation Questionnaire, supra note 54.
106. See Conditions of Use, AMAZON,
http://www.amazon.com/gp/help/customer/display.html?nodeId=.508088 (last updated Oct. 3,
2017).
107. See 17 C.F.R. §§ 227.403b04.
108. See id. § 227.403(a).
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While funding portals could avoid practicing law when requiring
formation-related resources, they would still affect the practice of law.109
This is because issuers may seek legal advice from counsel not affiliated
with funding portals about the consequences of using funding portals—to
understand the impact of the applicable formation-related resources and
terms.110 Because issuers deciding whether to use a particular portal would
become subject to the terms and conditions of its formation-related
resources, it would be reasonable for them to first seek counsel to better
understand the implications of committing to the particular resources.111
Furthermore, counsel may be desired for assistance with related matters,
such as helping with user specific information—for example, determining
how many shares to grant to members of the team—and/or a necessary
rider.112
IV. BENEFITS OF PORTALS PROVIDINGVENTURE FORMATION
RESOURCES
In addition to reducing transaction costs, using these resources will
Z4d/`.` -[` 3cc. 3^ Z..,`/.= .,dd`..t113 Further, benefits created by using
the resources will not just flow to issuers and investors.114 Employees,
funding portals, service providers, and entrepreneurial ecosystems can all
realize gains.115
A. An Assembly Line That Reduces Transaction Costs
By providing formation-related resources, funding portals can reduce
formation and other transaction costs for issuers and investors.116 On the
issuer side, it can easily cost thousands of dollars to form a Delaware
corporation.117 By requiring issuers to use a particular set of resources,
109. See id. §227.403; Thomas, supra note 23, at 72; Incorporation
Questionnaire, supra note 54.
110. See Thomas, supra note 23, at 72 & n.60.
111. See Incorporation Questionnaire, supra note 54.
112. See Thomas, supra note 23, at 72 & n.60.
113. SeeWroldsen, supra note 11, at 597b98; Barnett, supra note 16.
114. See Barnett, supra note 16.
115. See id.; Emil Protalinski, Is Your Facebook Employee Friend About to
Become a Millionaire?, ZDNET (Jan. 12, 2012, 7:09 AM), http://www.zdnet.com/article/is-
your-facebook-employee-friend-about-to-become-a-millionaire/.
116. Wroldsen, supra note 11, at 559, 598b99; Thomas, supra note 23, at 73.
117. FENWICK&WEST LLP, supra note 63, at 3. ]oZVZ4\ ^``.u 3-[`/ d3.-.u and
legal fees through the initial organizational stage usually total about $3500 to $5000, with a
`V/` d3/13/-Z34 `Z4\ - -[` [Z\[ `4c 3^ -[` /4\`tA Id.
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portals could significantly reduce, and perhaps eliminate, such costs.118
Moreover, if all issuers are organized using the same templates, post-
formation resources can be more easily leveraged to reduce ongoing
transaction costs as well—for both issuers and investors.119 For example,
resolutions approving future stock option grants and financings can be more
easily prepared, and due diligence can be performed more efficiently, if an
Z..,`/=. ,4c`/V}Z4\ ^3,4c-Z34V c3d,6`4-. /`  W434 d3663cZ-}t120 By
way of further example, portals could provide Frequently Asked Questions
and other educational content to explain complex topics, such as employee
equity vesting provisions and their tax consequences.121 Similarly, portals
and others could publish information about deal term norms and trends.122
This content could be leveraged by multiple issuers and their employees, as
well as potential investors who seek to better understand how their positions
would relate to securities previously granted to employees of issuers.123
B. An Engine That Accelerates Growth and Creates Wealth
Thus, the potential for reducing transaction costs for issuers and
investors is significant.124 However, even if transaction costs are reduced to
zero, perhaps a much larger benefit results from portals providing formation-
related resources.125 By requiring the use of these resources, portals will also
empower Regulation Crowdfunding issuers to take at least three plays from
the proven venture capital-backed company playbook.126 By executing these
plays, issuers will increase their chances of success and their expected
118. Wroldsen, supra note 11, at 559, 598b99; Model Legal Documents, supra
note 27. However, is.,`/. 3,Vc .-ZVV 4``c -3 1} `V/`=. B`d/`-/} 3^ B--` ^ZVZ4\ ^``.
and possibly some attorney fees—e.g., for advice on the consequences of using a particular
portal, and for assistance with state and issuer specific items, such as qualifications to transact
business filings in the states where issuers are physically located and where employment and
intellectual property issue. See FENWICK&WEST LLP, supra note 63, at 1b3.
119. See Wroldsen, supra note 11, at 588, 598b99; Model Legal Documents,
supra note 27.
120. See Thomas, supra note 23, at 72; Wroldsen, supra note 11, at 591.
121. See WILSON SONSINI GOODRICH & ROSATI PROF=L CORP., THE
ENTREPRENEURS REPORT: PRIVATE COMPANY FINANCING TRENDS 2, 7b11 (2017),
http://www.wsgr.com/publications/PDFSearch/entreport/1H2017/EntrepreneursReport-1H-
2017.pdf; Incorporation Questionnaire, supra note 54.
122. See Hynes, supra note 34. Also, members of the VC ecosystem regularly
publish information about deal terms and trends. See WILSON SONSINI GOODRICH & ROSATI
PROF=LCORP., supra note 121, at 1b6.
123. See Hynes, supra note 34.
124. SeeWroldsen, supra note 11, at 598.
125. See Thomas, supra note 23, at 71.
126. See id. at 71b73.
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value—that is why venture capital-backed companies habitually call these
plays.127
First, venture capital-backed companies understand the importance
of granting founders, and other employees, an equity stake.128 They use
equity to recruit, screen, motivate, and retain their employees.129 Per Part
II.A, the typical Regulation Crowdfunding issuer has four or five employees
at the time it files its Form C.130 When compared to venture capital-backed
companies, these issuers should be even more dependent on utilizing
equity.131 This is because they are likely to have less cash available for
salaries—making equity a more important component of total
compensation—and they will likely be earlier in their lifecycles, signaling a
Z\\`/ 3113/-,4Z-} ^3/ Z4cZ+Zc,V `61V3}``. -3 Z61d- 4 Z..,`/=. ^,-,/`
valuation.132 The portV.= /`.3,/d`. ZVV 6W` Z- `.Z`/ -3 \/4- `0,Z-} -3
founders and other employees.133
Second, venture capital-backed companies understand the
importance of making founder and employee equity sticky through the use of
repurchase options and vesting provisions, respectively.134 Repurchase
options and vesting provisions do more than protect investors—they help
employees who stay at firms after others depart.135 Without these provisions,
co-founders and other employees, who quit would take more shares with
them and, thus, free ride off the hard work of those who stay.136 This would
allow former employees to benefit too much from the sweat of others and,
thereby, demotivate the remaining team members.137 Thus, venture
capitalists require these provisions before investing funds in a company.138
127. Id. at 71, 73; see also WILSON SONSINI GOODRICH & ROSATI PROF=L
CORP., supra note 121, at 7.
128. BAGLEY&DAUCHY, supra note 62, at 96, 105.
129. Id. at 95, 105; see also WILSON SONSINI GOODRICH & ROSATI PROF=L
CORP., supra note 121, at 8, 10.
130. IVANOV & KNYAZEVA, supra note 28, at 14; Hynes, supra note 35; see
infra Part II.A.
131. See WILSON SONSINI GOODRICH & ROSATI PROF=L CORP., supra note 121,
at 10.
132. See id.
133. See Wroldsen, supra note 11, at 587b88. Examples of such resources
include founder stock purchase agreements, which can be used to issue stock subject to
repurchase options that lapse, and stock plans, which can be used to grant options subject to
vesting. FENWICK&WEST LLP, supra note 63, at 8.
134. FENWICK&WEST LLP, supra note 63, at 8.
135. See BAGLEY & DAUCHY, supra note 62, at 101; FENWICK & WEST LLP,
supra note 63, at 8.
136. See BAGLEY&DAUCHY, supra note 62, at 100.
137. See id.; FENWICK&WEST LLP, supra note 63, at 8.
138. BAGLEY & DAUCHY, supra note 62, at 101. ]q~d`1- Z4 -[` 63.- ,4,.,V
.Z-,-Z34.u  +`.-Z4\ /`0,Z/`6`4- ZVV ` Z613.`c `^3/` +`4-,/` d1Z-VZ.-. ZVV Z4+`.-tA Id.
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Unfortunately, because Regulation Crowdfunding issuers do not have
experienced venture capitalists to require these types of provisions, they are
less likely to use them.139 Therefore, portal resources could add value by
making employee equity sticky, by requiring resources that include
repurchase options and vesting provisions.140 While not advising any
individual issuers or investors, portals would be protecting the interests of
the ecosystem as a whole by requiring best practices as a condition to using
their services.141 Crowdfunding investors should welcome this because they
are likely to invest amounts that are too small to justify the costs of
professional advice or to exert influence over issuers.142
Third, venture capital-backed companies understand the importance
of issuing founders and employees common stock and options for common
stock, respectively, at relatively low prices and issuing outside investors a
different security, series seed or preferred stock, at relatively higher prices.143
Because Regulation Crowdfunding issuers do not have venture capitalists
advising them, they are more likely to issue common stock to outside
investors and forego the benefits available under a two-tier equity model.144
Platform resources would ensure that common stock and options to purchase
d36634 .-3dW /` /`.`/+`c ^3/ 6`6`/. 3^ -[`Z/ Z..,`/.= -`6.t145 These
resources would also reflect the unique needs of Regulation Crowdfunding
issuers with respect to voting rights.146 Again, while not advising any
individual issuers or investors, portals would be protecting the interests of
139. See id.; Wroldsen, supra note 11, at 557. Additional research is necessary
to determine how many Regulation Crowdfunding issuers utilize employee equity and
repurchase options and vesting provisions. SeeWroldsen, supra note 11, at 557b58.
140. See FENWICK&WEST LLP, supra note 63, at 8.
141. Fenwick Helps Startup Companies Streamline Equity Management
Processes Through eShares Partnership, supra note 56.
142. See Wroldsen, supra note 11, at 600b05; The Current Status of Regulation
Crowdfunding, supra note 29. The average Regulation Crowdfunding investment size is
approximately $873. See The Current Status of Regulation Crowdfunding, supra note 29
{/`13/-Z4\ 34 j4,/} TKu TrUJ -[- ]Z4+`.-3/. ^,4c`c 7OMuUTJuJTT Z4 C`\,V-Z34
!/3c^,4cZ4\ 3^^`/Z4\.A 4c -[- ]-[`/` [+` ``4 MPuTMR Z4+`.-6`4-.Ayt
143. See BAGLEY&DAUCHY, supra note 62, at 96b97.
144. See id.; Green & Coyle, supra note 9, at 178 n.30; Hynes, supra note 35.
For example, from the inception of Regulation Crowdfunding through October 31, 2017,
common stock has been the most widely used type of security offered. Hynes, supra note 35.
]Companies are increasingly offering common shares with 36% of the total raisesA Id.
145. See BAGLEY&DAUCHY, supra note 62, at 95, 97.
146. See Crowdfunding, Securities Act Release No. 9974, Exchange Act
Release No. 76, 324, 17 C.F.R. pts. 200, 227, 232, 239, 240, 249, 269, 247 (May 16, 2016);
BAGLEY&DAUCHY, supra note 62, at 105; Wroldsen, supra note 11, at 564b65.
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the ecosystem, as a whole, by requiring best practices as a condition to using
their services.147
By requiring the use of resources that institutionalize these three
practices for Regulation Crowdfunding issuers, funding portals will not just
reduce transaction costs—they will appropriately structure issuers for high-
growth, and they will be furthering the interests of their ecosystem.148
C. Benefits That Transcend Issuers and Investors
Reducing transaction costs and accelerating growth and wealth
creation will clearly benefit issuers and investors.149 However, by requiring
issuers to use formation-related resources, funding portals would also benefit
several others including issuer employees, attorneys, and other service
providers, students and educators, and the overall ecosystem.150
The formation-related resources would make it easier for issuers to
grant equity to employees as part of their total compensation packages.151
Thus, more employees could share in the economic gains realized by their
respective issuers—gains they helped produce.152 In addition to sharing
some of the wealth created by their new ventures, employees would be more
147. See Crowdfunding, Securities Act Release No. 9974, Exchange Act
Release No. 76, 324, 17 C.F.R. pts. 200, 227, 232, 239, 240, 249, 269, 247 (Nov. 16, 2015).
148. See About the CfPA, supra note 15. The resources will also help
institutionalize additional best practices, such as requiring founders to assign applicable
intellectual property rights—Zt`tu `.-VZ.[`c `^3/` 4 Z..,`/=. ^3/6-Z34—to the issuer upon
formation, and requiring all employees, including founders, to sign Confidentially and
Invention Assignment Agreements as a condition to their employment with the issuer—
thereby, ensuring the Z..,`/=. 13.--formation ownership rights and protections. BAGLEY &
DAUCHY, supra note 62, at 33, 98b99; Formation, supra note 98. However, issuers will be
encouraged to seek counsel licensed in the applicable jurisdictions. Thomas, supra note 23, at
72.
149. See Crowdfunding, Securities Act Release No. 9974, Exchange Act
Release No. 76, 324, 17 C.F.R. pts. 200, 227, 232, 239, 240, 249, 269, 274 (Nov. 16, 2015);
Green & Coyle, supra note 9, at 180; Hynes, supra note 34.
150. See BAGLEY & DAUCHY, supra note 62, at 94, 105b06; Protalinski, supra
note 115; Barnett, supra note 16.
151. See BAGLEY&DAUCHY, supra note 62, at 95, 105; Protalinski, supra note
115.
152. See Erick Schonfeld, Counting the Google Millionaires, TECHCRUNCH
(Nov. 12, 2007), http://www.techcrunch.com/2007/11/12/counting-the-google-millionaires/.
Microsoft Corporation, Google Inc.—now Alphabet Inc.—and Facebook, Inc., provide
`~61V`. 3^ [3 -[3,.4c. 3^ 34` d3614}=. `61V3}``. 6} `d36` 6ZVVZ34Z/es due to
their stock options. Id. {/`13/-Z4\ -[- ]Z4 -[` UHHr.u ` V3+`c -3 -VV} ,1 -[` 4,6`/ 3^
fZd/3.3^- 6ZVVZ34Z/`.Ay* E/3-VZ4.WZu supra 43-` UUO {/`13/-Z4\ -[- od`33Wu k4dt=. 1,VZd
3^^`/Z4\ ZVV .334 d/`-` 3+`/ Urrr 4` 6ZVVZ34Z/`.yt ]e3u Z- Z. n33\V`=. -,/4t @[` New
York Times cites estimates that there are 1000 Google employees whose stock grants and
31-Z34. /` 3/-[ 63/` -[4 7O 6ZVVZ34tA Bd[34^`Vcu supra.
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likely to feel motivated about their positions.153 Further, making it easier for
issuers to raise funds should lead to more entrepreneurial ventures and, thus,
more positions for employees.154
Attorneys and other professionals could advise issuers on the
consequences of using funding portals.155 They could also develop niche
practices designed to assist issuers that use portals to form businesses, raise
capital, and complete related and ongoing matters.156 For example, tax
consultants could have practices that focus on IRC section 351 exchanges,
IRC section 83(b) filings, IRC section 409A compliance, and Internal
Revenue Service {]kCBAy ^3/6 UUTr ^ZVZ4\.t157 As standards develop,
professionals should also become more efficient at representing issuers on
seemingly unrelated matters.158 For example, attorneys representing issuers
on employment matters, intellectual property issues, commercial contracts,
4c d0,Z.Z-Z34. .[3,Vc `4`^Z- ^/36 W43V`c\` 3^ -[` Z..,`/.= ^3/6-Z34
documents.159
As funding portals use a comprehensive set of formation-related
resources, it will become more practical for academic courses and co-
curricular initiatives, like accelerators and incubators, to address and use
materials built for real transactions.160 In addition to being able to examine a
more reasonable number of documents, educators and students could focus
34  1/-Zd,V/ X,/Z.cZd-Z34=. V.u .,d[ . `V/`=. n`4`/V !3/13/-Z34
153. See BAGLEY & DOUCHY, supra note 62, at 94; IVANOV & KNYAZEVA,
supra note 28, at 14. A scene from the film Office Space provides a humorous illustration of
how employees might otherwise lack motivation. See OFFICE SPACE (Twentieth Century Fox
1999). This Meeting with the Bobs scene is available on YouTube. Arresteddevelfan, Office
Space: Meeting with the Bobs, YOUTUBE (March 8, 2012),
http://www.youtube.com/watch?v=BTdOHBIppx8.
154. See Thomas, supra note 23, at 63.
155. See GUST: LAUNCH, http://www.gust.com/launch/ (last visited Apr. 18,
2018). Several law firms, accountants, and other service providers are listed as friends on the
The Gust Launch Network part of the Gust accredited investor platform. Id.
156. See From Formation to Exit, supra note 57; Thomas, supra note 23, at 72
n.60.
157. See I.R.C. § 351 (2012); I.R.S. Form 1120 (2017); From Formation to
Exit, supra note 57; ESHARES, supra note 56.
158. See Startup Company Toolkit, supra note 23; Thomas, supra note 23, at
72 n.60.
159. See From Formation to Exit, supra note 57; Startup Company Toolkit,
supra note 23; Thomas, supra note 23, at 72 n.60.
160. See Thomas, supra note 23, at 72, 74 n.60. For example, the University of
![Zd\3=. e` ;`4-,/` ![VV`4\` 1/3+Zc`.  ^3/6 BZ61V` $\/``6`4- ^3/ o,-,/` q0,Z-} 34
its website. Resources, NEW VENTURE CHALLENGE: C. NVC,
http://research.chicagobooth.edu/nvc/collegenvc/resources/ (last visited Apr. 18, 2018).
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Law.161 This focus would allow entrepreneurship education to become less
theoretical and more practical.162 This shift would trigger more experiential
learning opportunities and better connect classrooms and campuses to the
real world.163
As alluded to in Part IV.B, by requiring use of formation-related
resources that reflect best practices, funding portals can protect the interests
of the crowdfunding ecosystem.164 By serving this role and benefitting so
many constituents, funding portals could significantly enhance the
ecosystem.165 However, it is possible that they could make even more of an
impact if they worked together with a collaborative organization that
supports equity crowdfunding.166
V. POTENTIAL TRADEASSOCIATION ROLE
A trade association dedicated to equity crowdfunding, such as the
!/3c^,4cZ4\ E/3^`..Z34V $..3dZ-Z34 {]!^E$Ayu167 could play a key role in
helping funding portals provide formation-related resources.168 In fact, the
CfPA could oversee the creation and maintenance of the resources and
encourage their wide adoption.169 This would make it easier for the resource
authors to achieve economies of scale and for issuers to move from one
portal to another.170 Trade associations have an interest in providing tools to
make their ecosystems healthy and these tools sometimes include legal
templates.171 For example, the National Venture Capital Association
161. See Del. Code Ann. Tit. 8, § 398 (2017); Thomas, supra note 23, at 72b
74.
162. Thomas, supra note 23, at 73.
163. See id. at 73, 75.
164. See supra Part IV.B; About the CfPA, supra note 15.
165. See About the CfPA, supra note 15.
166. SeeWroldsen, supra note 11, at 599.
167. See About the CfPA, supra note 15.
The CfPA is dedicated to equitably representing the Crowdfunding industry and
supporting the . . . [SEC] and Financial Industry Regulatory Authority during the
rule making period while providing the industry with education, professional
networking opportunities and the tools necessary to cultivate a balanced and
healthy ecosystem that will accelerate capital formation and ensure investor
protection.
Id.
168. See id.; Epstein, supra note 56.
169. See About the CfPA, supra note 15.
170. Id.; Wroldsen, supra note 11, at 588.
171. About the CfPA, supra note 15; see also Wroldsen, supra note 11, at 587b
88.
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{]e;!$Ay 1/3+Zc`. 63c`V V`\V c3d,6`4-. ^3/ VC financings.172 One of
e;!$=. /`.34. ^3/ 1/3+ZcZ4\ -[`.` /`.3,/d`. Z. dV`/V} -3 /`c,d`
transaction costs:
By providing an industry-embraced set of model documents that
can be used as a starting point in [VC] financings, it is our hope
that the time and cost of financings will be greatly reduced and that
all principals will be freed from the time consuming process of
reviewing hundreds of pages of unfamiliar documents and instead
will be able to focus on the high level issues and trade-offs of the
deal at hand.173
l3`+`/u -[` e;!$ Z6. -3 c3 63/` -[4 6Z4Z6Z|` d3.-.G ][O]ne
of our goals in drafting these documents is also to reflect best practices and
avoid hidden legal traps, even if doing so means straying from current
d,.-36 4c 1/d-Zd`tA174 When comparing Regulation Crowdfunding issuers
to companies on the verge of raising VC, Regulation Crowdfunding
companies seem more likely to appreciate free or low cost resources.175 This
is because venture capital-backed companies are generally in a better
position to afford sophisticated legal counsel and other transaction costs.176
Moreover, the investors are likely to have counsel protecting their
interests.177 Thus, the amount of benefits created by the NVCA for its
172. Wroldsen, supra note 11, at 588; see also Model Legal Documents, supra
note 27. Realtor Associations offer another example of how associations add value to their
members by providing model documents as resources. Transact, NC REALTORS,
http://www.ncrealtors.org/business-center/transact/ (last visited Apr. 18, 2018).
Protect your business and your consumers with one of the most popular
benefits offered to all members—NC REALTORS approved standard forms and
contracts. These industry standard forms are developed and maintained with
guidance from legal professionals and are used in more than 75 [%] of [North
Carolina] real estate transactions statewide.
Id.
173. Model Legal Documents, supra note 27.
174. Id. Explaining further that the model legal documents aim to:
Reflect and in a number of instances, guide and establish industry norms; [b]e fair,
avoid bias toward the VC or the company/entrepreneur; [p]resent a range of
potential options, reflecting a variety of financing terms; [i]nclude explanatory
commentary where necessary or helpful; anticipate and eliminate traps for the
unwary—e.g., unenforceable or unworkable provisions; . . . [p]rovide a
comprehensive set of internally consistent financing documents; [p]romote
consistency among transactions; [r]educe transaction costs and time.
Id.
175. See Alois, supra note 10; Model Legal Documents, supra note 27.
176. See Alois, supra note 10; Model Legal Documents, supra note 27; Startup
Company Toolkit, supra note 23.
177. See Alois, supra note 10; Model Legal Documents, supra note 27; Startup
Company Toolkit, supra note 23.
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ecosystem, by providing model legal documents, would seem to be exceeded
by the benefits that could be created by the CfPA for its ecosystem, by
providing formation-related resources.178
VI. CONCLUSION
The typical Regulation Crowdfunding issuer is a new Delaware
corporation.179 It is a growth company.180 It currently has four or five
employees.181 It lacks the cash and expertise available to venture-capital
backed companies.182
Several leading VC law firms share their formation-related resources
online.183 These resources are for high-growth ventures that will become
Delaware corporations and use their equity to recruit, motivate, and retain
employees.184 Despite the fact that different law firms provide these
materials, the resources and their specific contents are quite similar.185
Leading VC law firms also leverage technology tools that help users generate
tailored formation-related documents, manage equity ownership, and
improve communications with stockholders, attorneys, and others.186 The
NVCA adds further to the VC ecosystem by providing a comprehensive set
of model legal documents.187 These various resources help venture capital-
backed companies reduce transaction costs while encouraging best
practices.188
Many of the resources used by venture capital-backed companies are
well suited for Regulation Crowdfunding issuers.189 This is because the
typical company, in both cases, is a new, high-growth Delaware corporation
178. Alois, supra note 10; About the CfPA, supra note 15; Model Legal
Documents, supra note 27.
179. See IVANOV&KNYAZEVA, supra note 28, at 2.
180. See id. at 2, 14.
181. See id. at 14.
182. See Hynes, supra note 34; Wroldsen, supra note 11, at 558.
183. See Incorporation Package (Delaware), supra note 37; Founders
Workbench: Formation Tools, supra note 37; Document Generator, supra note 37.
184. See IVANOV & KNYAZEVA, supra note 28, at 2, 14; BAGLEY & DAUCHY,
supra note 62, at 94.
185. See GRANT ET AL., supra note 44.
186. See Press Release, Goodwin Procter LLP, supra note 56; Fenwick Helps
Startup Companies Streamline Equity Management Processes Through eShares Partnership,
supra note 56.
187. See Model Legal Documents, supra note 27.
188. See id.
189. See IVANOV & KNYAZEVA, supra note 28, at 4; Wroldsen, supra note 11,
at 557.
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with employees that seek outside capital.190 While the resources should be
tweaked for Regulation Crowdfunding issuers, they should still reflect
certain best practices of venture capital-backed companies and empower
issuers to provide equity to employees, to make that equity subject to vesting,
and to take advantage of a two-tier stock structure.191 Further, an equity
crowdfunding association could develop and maintain these resources.192
Funding portals could then select which resources to require their issuers to
use.193 By requiring issuers to use a set of formation-related resources,
funding portals could reduce transaction costs and accelerate growth and the
creation of wealth without practicing law.194
It is time to make entrepreneurial finance more entrepreneurial.195
The established VC ecosystem has demonstrated that a comprehensive set of
formation-related resources can support many of its members.196 It has also
demonstrated what those resources should include and the benefits of
providing them.197 Unfortunately, VC is unavailable to most entrepreneurial
ventures.198 Thus, we need the emerging equity crowdfunding ecosystem to
join and enhance the crowd.199 We need equity crowdfunding portals to
provide venture formation resources.200
190. See IVANOV & KNYAZEVA, supra note 28, at 2, 4; Incorporation Package
(Delaware), supra note 37.
191. SeeWroldsen, supra note 11, at 556, 588b89.
192. See About the CfPA, supra note 15; Model Legal Documents, supra note
27.
193. SeeWroldsen, supra note 11, at 557.
194. Thomas, supra note 23, at 71; see also Model Legal Documents, supra
note 27.
195. See Cartwright, supra note 25.
196. See Hynes, supra note 34.
197. See Model Legal Documents, supra note 27; Transact, supra note 172.
198. See Cartwright, supra note 25.
199. Thomas, supra note 23, at 63b64.
200. See id. at 71.
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Appendix A b Summary of Regulation Crowdfunding Issuer Data
Issuer
Name(s)
Entity
Type
Entity
Jurisdiction
Formation
Date
Physical
Address
Number of
Employees
Funding
Portal
Hylete, Inc. Corp CA 3/26/2012 CA 17 StartEngine
Community
Ventures
(a/k/a Force
for Good
Fund)
Corp CA 11/15/2008 CA 0 WeFunder
Voyage
Media Inc. Corp CA 1/5/2004 CA 6 WeFunder
VoiceVoice,
Inc. dba
MaestroConf
erence
Corp CA 3/20/2007 CA 4 WeFunder
Jetpack
Aviation Corp CA 9/1/2016 CA 1 StartEngine
FAFCO, Inc. Corp CA 3/17/1972 CA 42 WeFunder
Palmia Corp Corp CA 6/14/2012 CA 3 WeFunder
Ridgemont
Outfitters,
Inc.
Corp CA 11/5/2013 CA 5 WeFunder
ZipZap, Inc. Corp CA 8/7/2006 CA 10 WeFunder
Discotech,
Inc. Corp CA 10/7/2013 CA 5 WeFunder
Tampon
Tribe Corp CA 8/15/2016 CA 0 WeFunder
OODLES
CORPORAT
ION
Corp CA 2/10/2017 CA 2 WeFunder
SlingFin, Inc. Corp CA 2/5/2010 CA 2 WeFunder
Spotlight:Gir
ls Corp CA 10/9/2012 CA 4 WeFunder
69
et al.: Nova Law Review Full Issue Volume 42, Issue 3
Published by NSUWorks, 2018
406 NOVA LAW REVIEW [Vol. 42
Issuer
Name(s)
Entity
Type
Entity
Jurisdiction
Formation
Date
Physical
Address
Number of
Employees
Funding
Portal
My Trail
Company,
PBC (a/k/a
My Trail)
Corp CO 4/9/2015 CO 5 WeFunder
Ohos, Inc. Corp CO 1/20/2016 CO 2 WeFunder
My Trail
Company,
PBC (a/k/a
My Trail)
Corp CO 4/9/2015 CO 4 WeFunder
Balanced
Software,
Inc. (a/k/a
Balance)
Corp DE 8/17/2016 CA 3 WeFunder
Minds Inc. Corp DE 10/3/2011 CT 8 WeFunder
SlideBelts
Inc Corp DE 6/10/2013 CA 27 StartEngine
xCraft
Enterprises,
Inc. (a/k/a
xCraft)
Corp DE 9/23/2014 ID 1 StartEngine
Powur, PBC Corp DE 1/2/2014 CA 12 WeFunder
PT Motion
Works,
Inc. (a/k/a
ElliptiGo)
Corp DE 8/13/2009 CA 23 StartEngine
Sondors
Electric Car
Company
(a/k/a
SONDORS)
Corp DE 8/15/2016 CA 1 StartEngine
LiquidPiston,
Inc. Corp DE 6/21/2004 CT 7 WeFunder
Legion M
Entertainmen
t, Inc. (a/k/a
Legion M)
Corp DE 3/4/2016 CA 5 WeFunder
Scrap
Connection,
Inc.
Corp DE 7/12/2012 AL 5 WeFunder
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Issuer
Name(s)
Entity
Type
Entity
Jurisdiction
Formation
Date
Physical
Address
Number of
Employees
Funding
Portal
ArtCraft
Entertainmen
t, Inc. (a/k/a
Artcraft)
Corp DE 5/20/2013 TX 31 Indiegogo
Evolution
Spirits, Inc.
(a/k/a
Monkey
Rum)
Corp DE 6/9/2014 NY 4 WeFunder
CrowdMed,
Inc. Corp DE 10/31/2012 CA 6 WeFunder
VetPronto -
Mobile
Veterinarians
Inc. (a/k/a
VetPronto)
Corp DE 5/21/2014 CA 7 WeFunder
TAXA
Biotechnolog
ies Inc
Corp DE 3/8/2012 CA 3 WeFunder
Airbitz, Inc. Corp DE 10/1/2013 CA 6 WeFunder
Traveling
Spoon Corp DE 7/24/2013 CA 5 SeedInvest
MOBODEX
TER INC Corp DE 11/22/2013 NY 3 WeFunder
Thisisground
Holdings,
Inc. (a/k/a
This Is
Ground)
Corp DE 10/1/2015 CA 7 WeFunder
Pearachute
Inc. Corp DE 11/23/2015 IL 7 Republic
Happy Tax
Holding
Corp (a/k/a
Happy Tax)
Corp DE 2/23/2017 DE 10 WeFunder
Legion M
Entertainmen
t, Inc. (a/k/a
Legion M)
Corp DE 3/4/2016 CA 2 WeFunder
Goodmeets,
Inc. (a/k/a
Whim)
Corp DE 10/1/2013 CA 0 Republic
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Issuer
Name(s)
Entity
Type
Entity
Jurisdiction
Formation
Date
Physical
Address
Number of
Employees
Funding
Portal
Barber
Surgeons Inc. Corp DE 7/28/2016 CA 0 SeedInvest
Jauvtis
Engineering
(a/k/a
Monday
Motorbikes)
Corp DE 2/14/2013 CA 10 StartEngine
Big Cheese,
Inc. (a/k/a
The Grilled
Cheese
Truck)
Corp DE 9/16/2016 FL 2 Indiegogo
Shape Labs
Inc. (a/k/a
ShapeScale)
Corp DE 5/7/2015 CA 2 WeFunder
Snapwire
Media, Inc.
(a/k/a
Snapwire)
Corp DE 8/3/2012 CA 3 StartEngine
InGen
Dynamics,
Inc.
Corp DE 7/21/2015 CA 1 StartEngine
Magic
Instruments,
Inc.
Corp DE 11/8/2012 CA 6 WeFunder
WOLFPRIN
T 3D INC Corp DE 8/18/2016 DE 0 SeedInvest
Snapwire
Media, Inc.
(a/k/a
Snapwire)
Corp DE 8/3/2012 CA 3 StartEngine
BeatStars
Inc. Corp DE 11/9/2016 TX 5 Indiegogo
Hustle Con
Media Corp DE 11/25/2014 CA 6 SeedInvest
Play
Impossible
Corporation
Corp DE 4/4/2014 WA 2 Indiegogo
MySwimPro,
Inc. Corp DE 3/23/2015 MI 3 WeFunder
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Issuer
Name(s)
Entity
Type
Entity
Jurisdiction
Formation
Date
Physical
Address
Number of
Employees
Funding
Portal
Farm From a
Box Inc.
(a/k/a Farm
in a Box)
Corp DE 2/6/2012 CA 2 Republic
Everipedia,
Inc. Corp DE 8/1/2015 CA 5 WeFunder
Vera
Roasting
Company,
Inc.
Corp DE 9/17/2015 NH 5 WeFunder
Ellison
Eyewear, Inc. Corp DE 3/19/2014 IL 1 Republic
MAGNABID
INC. Corp DE 11/19/2015 CA 3 StartEngine
ALCHEMA
INC. (a/k/a
Achema)
Corp DE 11/25/2015 CA 5 Indiegogo
AnJeDa
Fitness, Inc.
(a/k/a From
Fat to Finish
Line)
Corp DE 11/3/2015 CA 0 StartEngine
EveryFit, Inc.
(a/k/a
QMedic)
Corp DE 7/8/2010 MA 12 WeFunder
GoFish Cam,
Inc. Corp DE 11/2/2015 TX 2 SeedInvest
MobileSpike
Inc. (a/k/a
Mobile
Spike)
Corp DE 3/31/2016 WA 5 FlashFunders
Motoroso,
Inc. Corp DE 8/1/2013 CA 3 WeFunder
One
Technologies
, Inc. (a/k/a
Rumor)
Corp DE 5/26/2016 CA 3 WeFunder
RaceYa, Inc. Corp DE 4/7/2014 NY 1 Republic
VooDoo
Spirits, Inc. Corp DE 7/11/2012 NY 1 WeFunder
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Issuer
Name(s)
Entity
Type
Entity
Jurisdiction
Formation
Date
Physical
Address
Number of
Employees
Funding
Portal
MobileSpike
Inc. (a/k/a
Mobile
Spike)
Corp DE 3/31/2016 DE 5 WeFunder
Next Future
Transportatio
n inc.
Corp DE 2/27/2015 CA 6 StartEngine
Skillmil, Inc. Corp DE 2/11/2016 FL 0 Republic
EverMem,
Inc. (a/k/a
FlipWord)
Corp DE 7/17/2015 CA 2 Republic
Avua
Corporation
(a/k/a Avua
Cachaca)
Corp DE 3/3/2011 NY 2 WeFunder
BLAZnTEC
H, Inc. Corp DE 11/4/2016 NC 5 WeFunder
Exemplars
Inc. (a/k/a
Veditz)
Corp DE 9/8/2015 CA 6 WeFunder
qaZING, Inc. Corp DE 9/9/2015 NH 6 StartEngine
Zoi, INC Corp DE 1/6/2017 CA 3 StartEngine
Meow Wolf,
Inc. Corp DE 11/28/2016 NM 100 WeFunder
Epec
Holdings,
Inc. (f/k/a
Epec
Biofuels
Holdings,
Inc.) (a/k/a
Epec b James
F.C. Hyde
Sorgho
Whiskey)
Corp FL 10/9/2008 FL 0 WeFunder
MilTec
Platform, Inc.
(a/k/a Vodi)
Corp GA 6/5/2014 GA 58 WeFunder
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Issuer
Name(s)
Entity
Type
Entity
Jurisdiction
Formation
Date
Physical
Address
Number of
Employees
Funding
Portal
Hawaiian Ola
Brewing
Corporation
(a/k/a Hawaii
Cider
Company)
Corp HI 12/22/2015 HI 10 WeFunder
Urban
Juncture, Inc. Corp IL 11/12/2003 IL 1 WeFunder
Beta Bionics,
Inc. Corp MA 10/21/2015 MA 10 WeFunder
Chicago
Steak
Company,
Inc.
Corp MD 10/26/2007 MD 17 WeFunder
ITFT, Inc. Corp NC 6/5/2013 NC 5 StartEngine
Vios
Nutrition,
Inc.
Corp NC 12/29/2015 NC 6 StartEngine
BOARDWA
LK
HOSPITALI
TY INC.
(a/k/a
Boardwalk
Hospitality)
Corp NV 4/28/2017 NV 3 WeFunder
PlantSnap
Inc. Corp NV 6/16/2016 CO 4 WeFunder
EVELO, Inc. Corp NY 1/20/2012 WA 4 WeFunder
Gotham
Ballers, Inc. Corp NY 2/26/2016 NY 6 StartEngine
Sol Boards,
Inc. (a/k/a
GolfBoard)
Corp OR 3/5/2013 OR 50 StartEngine
Maternova,
Inc. Corp RI 5/6/2009 RI 2 Republic
Alkane Truck
Company,
Inc.
Corp SC 2/6/2011 SC 10 StartEngine
BioClonetics
Immunothera
peutics, Inc.
Corp TX 12/24/2009 TX 3 WeFunder
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Issuer
Name(s)
Entity
Type
Entity
Jurisdiction
Formation
Date
Physical
Address
Number of
Employees
Funding
Portal
WhiteClouds
Inc. Corp UT 1/28/2013 UT 37 WeFunder
Daplie, Inc. Corp UT 8/12/2015 UT 2 WeFunder
Haint Blue
Brewing
Company
LLC
LLC AL 12/7/2015 AL 3 WeFunder
Sam Lee
Laundry LLC
(a/k/a The
Speakeasy)
LLC CA 1/2/2015 CA 8 WeFunder
Plant Power
Encinitas,
LLC (a/k/a
Plant Power)
LLC CA 7/6/2015 CA 3 Indiegogo
Charron
Favreau
L.L.C. (a/k/a
Chareau)
LLC CA 8/12/2011 CA 3 WeFunder
Sam Lee
Laundry LLC
(a/k/a The
Speakeasy)
LLC CA 1/2/2015 CA 8 WeFunder
LRF
Thoroughbre
d Fund LLC
LLC CA 6/27/2016 CA 5 StartEngine
Fun-gi
Games LLC
(a/k/a fun-gi)
LLC CA 5/4/2015 CA 2 WeFunder
That
Christmas
Movie LLC
LLC CA 2/17/2017 CA 2 StartEngine
Vive
Restaurant
Group
Livermore,
LLC (a/k/a/
Cinco
Tacobar)
LLC CA 12/29/2016 CA 2 NextSeed
Red Bay
Coffee
Company
LLC CA 8/9/2013 CA 28 WeFunder
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Issuer
Name(s)
Entity
Type
Entity
Jurisdiction
Formation
Date
Physical
Address
Number of
Employees
Funding
Portal
That
Christmas
Movie LLC
LLC CA 2/17/2017 CA 1 WeFunder
Two A&H
Entertainmen
t, LLC (a/k/a
Rambler)
LLC CA 2/17/2016 CA 17 NextSeed
Recoup
Fitness LLC LLC CO 5/28/2015 CO 5 WeFunder
Republic
Restoratives
LLC
LLC D.C. 10/29/2013 D.C. 9 Indiegogo
Field Guide
to Evil, LLC LLC DE 12/19/2016 DE 3 Indiegogo
Fizzics
Group, LLC
(a/k/a
Fizzics)
LLC DE 7/7/2014 NJ 5 Indiegogo
N1CE USA,
LLC (a/k/a
N1CE)
LLC DE 9/16/2015 DE 3 WeFunder
Rental
Marketplace,
LLC (a/k/a
Rentus.com)
LLC DE 7/6/2015 CA 4 WeFunder
N1CE USA,
LLC (a/k/a
N1CE)
LLC DE 9/16/2015 DE 3 WeFunder
Comic Blitz
LLC (a/k/a
ComicBlitz)
LLC DE 3/27/2014 CA 3 WeFunder
Youngry,
LLC LLC DE 6/14/2016 CA 2 Republic
Green Sense
Farms, LLC LLC IN 9/24/2012 IN 12 StartEngine
Hopster's
LLC (a/k/a
Hopsters)
LLC MA 4/5/2013 MA 20 WeFunder
MF Fire LLC MD 4/23/2014 MD 3 SeedInvest
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Issuer
Name(s)
Entity
Type
Entity
Jurisdiction
Formation
Date
Physical
Address
Number of
Employees
Funding
Portal
Do., LLC
(a/k/a
Bogobrush)
LLC MN 2/12/2012 MI 2 WeFunder
Proof of
Concept,
LLC (a/k/a/
"//3=.
Intense)
LLC NY 4/22/2011 NY 3 WeFunder
Cleveland
Whiskey
LLC
LLC OH 7/28/2009 OH 7 WeFunder
Eliot's Adult
Nut Butters
LLC
LLC OR 10/24/2013 OR 2 WeFunder
Hops and
Grain
Production,
LLC (a/k/a
Hops and
Grain)
LLC TX 5/3/2016 TX 1 WeFunder
Native Hostel
Austin
LLC (a/k/a
Native
Hostel)
LLC TX 3/31/2016 TX 3 NextSeed
Texas Zebo,
LLC LLC TX 11/30/2001 TX 96 Indiegogo
Peli Peli
Austin, LLC LLC TX 8/19/2016 TX 3 NextSeed
Brewer's
Table - East
Austin, LLC
(a/k/a The
"/``/=.
Table)
LLC TX 2/26/2016 TX 2 NextSeed
Sugar
Refinery,
LLC (a/k/a
The Sugar
Refinery)
LLC TX 8/18/2016 TX 3 NextSeed
Collective
HTX,
LLC (a/k/a
The Co-Op
HTX)
LLC TX 4/24/2015 TX 2 NextSeed
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Issuer
Name(s)
Entity
Type
Entity
Jurisdiction
Formation
Date
Physical
Address
Number of
Employees
Funding
Portal
South Austin
Beer
Partners,
LLC dba
South Austin
Brewery
LLC TX 9/16/2013 TX 6 WeFunder
Intero
Restaurant
LLC (a/k/a
Intero
Ristorante)
LLC TX 4/1/2014 TX 3 NextSeed
Texas Beer
Company
LLC (a/k/a
Texas Beer
Co)
LLC TX 3/28/2013 TX 10 WeFunder
Vigilante
Gaming Bar,
LLC (a/k/a
Vigilante)
LLC TX 7/14/2015 TX 3 NextSeed
Flying Nun
Collective,
LLC (a/k/a
Citizen
Pilates)
LLC TX 9/15/2016 TX 1 NextSeed
Tasty
Minstrel
Games, LLC
LLC UT 3/11/2009 UT 9 Indiegogo
Bloomery
Investment
Holdings,
LLC (a/k/a
Bloomery)
LLC WV 9/22/2014 WV 0 WeFunder
Neurohacker
Collective,
LLC
LLC WY 12/11/2015 CA 17 WeFunder
CS Porters
Partners,
LP (a/k/a
Porters)
LP TX 1/12/2017 TX 5 NextSeed
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I. INTRODUCTION
The sphere of cryptocurrencies is a new and unique one that
represents a potentially huge volume of future trade, investment, and other
revolutionary fiscal applications.1 Currently, the most widely known is
* Ors Penzes, Pénzes Örs, Dr., LLM., is an attorney and a freelance thinker.
His interests include fundamental legal concepts, behaviors of the masses, game theories, and
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Bitcoin, but there are other serious players in the game such as Ethereum,
NEO, and Ripple, to name just a few.2
Cryptocurrencies extend beyond the pre-established limits, and thus
do not fit easily into the existing paradigm.3 In fact, their scope is so vast, it
is almost impossible to predict their future impact.4 It is a bit like attempting
to estimate the possible size and magnitude of an unknown type of fully
mature tree from its tiny infant seed.* So, perhaps we should not limit our
imaginations too much with rapidly redundant frameworks and limiting
definitions.*
The objective of this article is to widen and expose the field of
interpretations and understanding of cryptocurrencies while providing some
stimulating, inspirational thoughts regarding the unprecedented opportunities
and dilemmas cryptocurrencies face.*
This mini-thesis has been written almost like a stream of thought,
rather than a concisely researched document.* This is because it does not
attempt to meet all the criteria of empirically proven research.* As such,
some of its statements are unproven, unquantifiable, and unquoted.*
Currently, complete examination is impossible because
cryptocurrency, and the blockchain technology supporting it behind the
scenes, is a rapidly evolving organic phenomenon—it is swirling, moving,
and adapting.5 At this stage, it is impossible to predict accurately what will
global simulations. He is a regular contributor to the World Bank doing business reports from
2015 through 2018. He has written articles and delivered speeches pertaining to digital
security, bank law, and mass phenomena. He received his LLM in the United States, Global
Business Law in 2012 from Suffolk University Law School in Massachusetts, his degree in
Legal and Political Science, Hungarian and EU Law, in 2009 in Hungary, and his
International Business Certificate in 2008 in Pennsylvania. He was a scholar in Vienna,
Constanta, and Bangkok, Thailand. In addition, he would like to say thanks to the Nova Law
Review.
1. See Wilko Bolt & Maarten R.C. van Oordt, On the Value of Virtual
Currencies 1 (Bank of Can., Staff Working Paper 2016-42, 2016).
2. Id.; Laignee Barron, 5 Bitcoin Rivals That Are Rapidly on the Rise,
FORTUNE: TECH: BITCOIN (Dec. 4, 2017), http://www.fortune.com/2017/12/04/bitcoin-
ethereum-cryptocurrency-blockchain/; Kohwo Ogilo, Too Late for Bitcoin? Here are Other
Cryptocurrencies That You Could Profit Off in 2018, ORACLE TIMES (Nov. 28, 2017),
http://www.oracletimes.com/too-late-for-bitcoin-here-are-other-cryptocurrencies-that-you-
could-profit-off-in-2018/; see also ETHEREUM, http://www.ethereum.org/ (last visited Apr. 18,
2018); NEO, http://www.neo.org/ (last visited Apr. 18, 2018); RIPPLE, http://www.ripple.com/
(last visited Apr. 18, 2018).
3. See Bolt & van Oordt, supra note 1, at 1, 5b6.
4. See id. at 1; Ogilo, supra note 2.
5. See Evolution of Blockchain and Cryptocurrency, BLOCKOGY:
BLOCKCHAIN, http://www.blockogy.com/blockchain/evolution-blockchain-cryptocurrency/
(last visited Apr. 18, 2018).
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happen even in the short to medium term future.6 But one thing is for sure,
this technology is game changing and will have a big impact one way or the
other.*
II. BASICQUESTION
]g} 43- ,1 ^3/ }3,/.`V+`. -/`.,/`. ,134 `/-[u [`/` 63-[ 4c /,.-
c3-[ d3//,1-u 4c [`/` -[Z`+`. /`W -[/3,\[ 4c .-`VtA7
What is cryptocurrency from a legal perspective?* Is it money?* Is
it an asset?* Is it capital?* What kind of legal category does cryptocurrency
fall under?* Each jurisdiction uses different legal terms to describe and
categorize cryptocurrency.8 The case law shows a huge variety regarding
outcomes, as well.9
However, the problem here is that cryptocurrency works globally,
not locally.10 It knows and respects no borders.11 ".`c 34 -[` ,-[3/=.
opinion—plus wording of different legislation, case law, and the
jurisprudence of different jurisdictions—the used, relevant, and possible
categories are the following: Money, currency, virtual currency, digital
d,//`4d}u cZ\Z-V d.[u cZ\Z-V ,4Z-u ]. Z^ -[`} `/` d.[uA d/}1-3d,//`4d}u
private money, legal tender, unit of account, medium of exchange, money of
account, clearing account, foreign currency, not a currency, payment
instrument, e-money, e-money institution, investment firm, payment service,
payment service provider, civil association, payment system, information
society service, information society service provider, financial instrument,
security, financial security, transferable security, share capital, equity,
copyright, intellectual property, intellectual product, intellectual right,
property right, asset, intangible property right, intangible asset, intangible
right, share, movable property, movable asset, right, intellectual work,
pecuniary value, goods, property, commodity, virtual commodity, electronic
.`/+Zd`u `V`d-/34Zd 634`}u ]V-`/4-Z+` 1/Z+-` 6`4. 3^ 1}6`4-uA }Z`Vcu
voucher, bill, money order, account files, accounting income, legal claim,
6. See id.
7. Matthew 6:19 (King James).
8. See Francine McKenna, Mere’s MoS the +?-? an( the )orU( .e$3Uate
Bitcoin and Other Cryptocurrencies, MARKETWATCH: ECON. & POL. (Dec. 28, 2017, 11:19
AM), http://www.marketwatch.com/story/heres-how-the-us-and-the-world-are-regulating-
bitcoin-and cryptocurrency-2017-12-18.
9. Id.; see also Timothy Bierer, Hashing It Out: Problems and Solutions
Concerning Cryptocurrency Used as Article 9 Collateral, 7 CASE WESTERN RESERVE J.L.
TECH& INTERNET, no.1, 2016, at 79, 89b91.
10. McKenna, supra note 8.
11. See id.
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and res.12 One conclusion of the above vast categorization process is that we
need to understand the cryptocurrency phenomenon better, instead of just
12. See Directive 2015/1535, of the European Parliament and of the Council
of 9 September 2015 Laying Down a Procedure for the Provision of Information in the Field
of Technical Regulations and of Rules on Information Society Services, 2015 O.J. (L 241) 1,
1, 3; Directive 2015/849, of the European Parliament and of the Council of 20 May 2015 on
the Prevention of the Use of the Financial System for the Purposes of Money Laundering or
Terrorist Financing, Amending Regulation 648/2012 of the European Parliament and of the
Council, and Repealing Directive 2005/60/EC of the European Parliament and of the Council
and Commission Directive 2006/70/EC, 2015 O.J. (L 141) 73, 85, 88; Directive 2013/36/EU,
of the European Parliament and of the Council of 26 June 2013 on Access to the Activity of
Credit Institutions and the Prudential Supervision of Credit Institutions and Investment Firms,
Amending Directive 2002/87/EC and Repealing Directives 2006/48/EC and 2006/49/EC,
2013 O.J. (L 176) 338, 358; Regulation 575/2013, of the European Parliament and of the
Council of 26 June 2013 on Prudential Requirements for Credit Institutions and Investment
Firms and Amending Regulation 648/2012, 2013 O.J. (L 176) 1, 5, 41, 89; Directive
2011/83/EU, of the European Parliament and of the Council of 25 October 2011 on Consumer
Rights, Amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European
Parliament and of the Council and Repealing Council Directive 85/577/EEC and Directive
97/7/EC of the European Parliament and of the Council, 2011 O.J. (L 304) 64, 71, 73;
Directive 2009/110/EC, of the European Parliament and of the Council of 16 September 2009
on the Taking Up, Pursuit and Prudential Supervision of the Business of Electronic Money
Institutions Amending Directives 2005/60/EC and 2006/48/EC and Repealing Directive
2000/46/EC, 2009 O.J. (L 267) 7, 7, 12; Directive 2007/64/EC, of the European Parliament
and of the Council of 13 November 2007 on Payment Services in the Internal Market
Amending Directives 97/7/EC, 2002/65/EC, 2005/60/EC and 2006/48/EC and Repealing
Directive 97/5/EC, 2007 O.J. (L 319) 1,2; Directive 2004/39/EC, of the European Parliament
and of the Council of 21 April 2004 on Markets in Financial Instruments Amending Council
Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the European Parliament
and of the Council and Repealing Council Directive 93/22/EEC, 2004 O.J. (L 145) 1, 1, 28;
Directive 2002/65/EC, of the European Parliament and of the Council of 23 September 2002
Concerning the Distance Marketing of Consumer Financial Services and Amending Council
Directive 90/619/EEC and Directives 97/7/EC and 98/27/EC, 2002 O.J. (L 271) 16, 17, 19,
21; Commission Proposal for a Directive of the European Parliament and of the Council on
Payment Services in the Internal Market and Amending Directives 2002/65/EC, 2013/36/EU
and 2009/110/EC and Repealing Directive 2007/64/EC, at 11, 14b15 COM (2013) 547 final
(July 24, 2013) [Commission Proposal]; Directive 2000/31/EC, of the European Parliament
and of the Council of 8 June 2000 on Certain Legal Aspects of Information Society Services,
in Particular Electronic Commerce, in the Internal Market, 2000 O.J. (L 178) 1, 1; MONETARY
BD., OFFICE OF THE GOVERNOR, BANGKO SENTRAL NG PILIPINAS, CIRCULAR NO. 944,
GUIDELINES FOR VIRTUAL CURRENCY (VC) EXCHANGES 2 (Feb. 6, 2017) (Phil.); LA JUNTA DE
POLÍTICA Y REGULACÍON MONETARIA Y FINANCIERA, [THE MEETING OF MONETARY AND
FINANCIAL POLITICS AND REGULATION], RES. NO. 064-2015-M, BANCO CENTRAL DEL
ECUADOR 2 (2015); TANEL KERIKMÄE & ADDI RULL, THE FUTURE OF LAW AND
ETECHNOLOGIES 115 (2016), http://www.springer.com/gp/book/9783319268941; Wilko Bolt
& Maarten R.C. van Oordt, On the Value of Virtual Currencies 9, 32 (Bank of Can., Staff
Working Paper 2016-42, 2016); Sergii Shcherbak, How Should Bitcoin Be Regulated?, EUR. J.
LEGAL STUD., Summer 2014, at 41, 48, 51, 68, 83; Digital Currencies: International Actions
and Regulations, PERKINS COIE LLP, http://www.perkinscoie.com/en/news-insights/digital-
currencies-international-actions-and-regulations.html (last updated Dec. 2017); EBA Opinion
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creating justifications and objections for each existing legal category and
term.13
The category-based approach is extremely interesting in its
diversity.14 However, we do not really get closer to finding the answer to
this most very modern of conundrums.15 The truth is that categorizing
something as amorphous might be extremely useful in on-going litigation;
however, it does not really help us get the answers we require to our very
apparently simple question.16 We need to understand the phenomenon
instead of categorizing it merely in arbitrary legal terms.17 It means we need
to get out of the jurisdiction of the isolated, closed loop of the legal system,
and expand the horizons.18 This kind of approach is absolutely necessary to
make sense of the bigger picture.*
of the T3ro9ean 5anWin$ 63thoritN on the T+ 4o;;ission’s /ro9osaU to 5ring Virtual
Currencies into the Scope of Directive (EU) 2015/849 (4AMLD), at 1 (Aug. 11, 2016),
[--1Gsst`t`,/31t`,sc3d,6`4-.sUrUJrsUOPKTUKsq"$vF1Z4Z34v34v-[`v!366Z..Z34=.v
proposal+to+bring+virtual+currency+entities+into+the+scope+of+4AMLD; EBA Opinion on
0*irt3aU 43rrencies’, at 5b8, 11 (July 4, 2014),
http://www.eba.europa.eu/documents/10180/657547/EBA-Op-2014-
08+Opinion+on+Virtual+Currencies.pdf; Lesetja Kganyago, Governor of S. Afr. Reserve
Bank, Address at the Cybersecurity Conference Johannesburg 2 (Aug. 23, 2016); Press
Release, Banco de la República, Colom., Comunicado Bitcoin (Apr. 1, 2014) (on file with
,-[3/y* E/`.. C`V`.`u o`ct `1=- 3^ oZ4tu "dW\/3,4c 3d,6`4--Z34G C`c,d-Z34 3^ "//Z`/.
to Market Entry for Fintech Firms (Feb. 11, 2016) (on file with author) (Switz.); Press
Release, Isr. Tax Auth., The Tax Authority Published a Draft Circular That Clarifies the
Taxation of Activity in Virtual Currencies (Jan. 12, 2017) (on file with author); Press Release,
Monetary Auth. of Sing., MAS, R3 and Financial Institutions Experimenting with Blockchain
Technology (Nov. 26, 2016) (on file with author); Press Release, Reserve Bank of India, RBI
Cautions Users of Virtual Currencies Against Risks (Dec. 24, 2013) (on file with author); Shri
R. Gandhi, Deputy Governor, Address at FIBAC 2015, (Aug. 25, 2015) (transcript available at
Bank for International Settlements website). These terms can be considered as
possible/impossible categories of cryptocurrencies. ATTORNEY-GENERAL=SDEP=T, REPORT ON
THE STATUTORY REVIEW OF THE ANTI-MONEY LAUNDERING AND COUNTER-TERRORISM
FINANCING ACT 2006 AND ASSOCIATED RULES AND REGULATIONS 45 (Apr. 2016),
http://www.ag.gov.au/Consultations/Documents/StatutoryReviewAnti-
MoneyLaunderingAndCounter-TerrorismFinancingActCth200/report-on-the-statutory-review-
of-the-anti-money-laundering.pdf (Austl.).
13. See Evan Hewitt, Bringing Continuity to Cryptocurrency: Commercial
Law as a Guide to the Asset Categorization of Bitcoin, 39 SEATTLE U. L. REV. 619, 622b23
(2016).
14. Id. at 622.
15. See id. at 621, 624.
16. Id. at 624; see also Bierer, supra note 9, at 90.
17. See Hewitt, supra note 13, at 622b23.
18. See Bierer, supra note 9, at 89b90, 94.
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III. BASICDILEMMAS: THEVANISHINGCURRENCY OF
PENNSYLVANIA—STOCKED IN SPACE AND TIME
It is likely that only a few older Pennsylvanian local citizens would
probably know that until 1793 the official currency of Pennsylvania was not
the FederaV C`.`/+` Z..,`c >4Z-`c B--`. 3VV/ {]>BAyu ,- /-[`/ -[`
Pennsylvanian pound.19 Before the USD, as defined under the 1792 Coinage
Act or Mint Act,20 plenty of local currencies were in circulation.21 The
abovementioned Pennsylvanian pound was certainly not a unique case in the
North American territory; there were many different currencies used.22
Currency varied and could vary by states, territories, counties, and even
cities.23 However, with the exception of the occasional community
currencies, these genuine local alternative currencies are no longer in
existence today.24
At their height, nobody thought of these currencies as fragile and
temporary—they were just accepted without question.25 What else could
better prove their value; just think, at one point in time, people robbed and
6,/c`/`c `d[ 3-[`/ -3 .-`V 3-[`/ 1`31V`=. E`44.}V+4Z4 13,4c.tx n33c.
and property were purchased, people were paid, and debts were settled all in
good old Pennsylvanian pounds.26
This was the money they worked hard to earn.* People hid
Pennsylvanian pounds under their floorboards, sewed it into their mattresses,
pillows, and sofas.27 When people dreamed of becoming rich, they imagined
having large pots brimming with lots of Pennsylvanian pounds.*
19. See THOMAS BORAWSKI, JAMES LOGAN AND THE BAILOUTDEBATE OF 1722
3 (2013), http://www.generaltelegraph.com/papound_html/Bailout1722.pdf; Farley Grubb,
Creating the U.S. Dollar Currency Union, 1748 - 1811: A Quest for Monetary Stability or a
Usurpation of State Sovereignty for Personal Gain?, 93 AM. ECON. REV. 1778, 1783 (2003).
20. Coinage Act of 1792, ch. 16, § 20, 1 Stat. 246, 250 (1792).
21. See The History of American Currency, U.S. CURRENCY EDUC. PROGRAM:
HIST., http://www.uscurrency.gov/history (last visited Apr. 18, 2018); BORAWSKI, supra note
19, at 2.
22. See BORAWSKI, supra note 19, at 3; The History of American Currency,
supra note 21.
23. See BORAWSKI, supra note 19, at 2b3; The History of American Currency,
supra note 21.
24. PETER MOERS, COMMUNITY CURRENCY SYSTEMS: A CO-OPERATIVE
OPTION FOR THE DEVELOPING WORLD? 10 (1998), http://www.socioeco.org/bdf_fiche-
document-248_en.html; The History of American Currency, supra note 21.
25. See Grubb, supra note 19, at 1779; Moers, supra note 24, at 10.
26. See Grubb, supra note 19, at 1779b80; Tomasz Tunguz, The Parallel
Between Cryptocurrency and Continentals, TOMTUNGUZ (Nov. 26, 2017),
http://www.tomtunguz.com/cryto-and-colonial/.
27. See Grubb, supra note 19, at 1779b80; Tunguz, supra note 26.
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The Pennsylvanian pound had an accepted value and it was a
legitimate currency; however, its usage was severely limited in geographical
terms—it was not legal tender in other neighboring states or counties.28 Or,
if it was accepted, it was done under punitive exchange rates.29
The questions then become: What makes a sustainable currency?*
How long can one stay viable?* Why do some currencies fail?* What
characteristics are needed for a currency to be accepted in a neighboring
state?* What causes one currency to proliferate and another to remain
isolated?* Do they spread like trends, fashion, or memes?* Does a currency
behave as a cultural-political export product?*
The example of the Pennsylvanian pound and USD shows that some
currencies disappear and can be replaced and quickly forgotten about.30 So,
it seems that some currencies just die out while others remain and even
prosper.31 This pattern looks true for government-backed fiat currencies,
cryptocurrencies, and other currencies.32 The legal tender is determined by
space and time.33
A. The Turbo Car Cards Dilemma
Turbo was a brand of chewing gum popular in the 1990s.34 The gum
had collectable inserts, which featured the images of various vehicles along
with their top speed, horsepower, and engine size.35 Everyone at school
would avidly collect these cards.*
The faster the maximum speed of the vehicle, the more valuable it
became.* So, a very fast sports car might easily be exchanged for six
medium range cars.* Moreover, many times that exchange alone was
insufficient because t[` ,}`/ . V.3 /`0,Z/`c -3 c3 -[` .`VV`/=. [36`3/W
as part of the transaction arrangement.* The car cards trade was so intense
that it occurred at all times, even during lessons.* Cards were exchanged all
28. Grubb, supra note 19, at 1779; MOERS, supra note 24, at 5.
29. See Grubb, supra note 19, at 1779b80; Tunguz, supra note 26.
30. See Grubb, supra note 19, at 1779b80; BORAWSKI, supra note 19, at 24.
31. See Grubb, supra note 19, at 1778b80, 1783.
32. See Bolt & van Oordt, supra note 1, at 1, 3; MOERS, supra note 24, at 11,
15.
33. Don Swenson, ,o(aN’s Di$itaU Y Dot OfficiaU 0He$aU ,en(er’ FoneN%
Why?, WORDPRESS: KINGDOM ECONOMICS"THE FUTURE IS NOW (June 22, 2017),
http://www.kingdomecon.wordpress.com/2017/06/22/todays-digital-not-official-legal-tender-
money-why/.
34. See Kent, XKS: BUBBLE GUM WRAPPERS, http://www.b-g-
w.blogspot.com/p/kent.html (last visited Apr. 18, 2018).
35. TURBO, Short Introduction., WORDPRESS: ..MY BUBBLE GUM INSERTS
COLLECTION.., http://guminserts.wordpress.com/01-turbo/ (last visited Apr. 18, 2018).
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year round come rain, snow, or shine.* It never stopped.* Yet, no one
outside of our school had the slightest clue about this thriving daily market.*
Incidentally, it should also be noted that not everyone was that
interested in the Turbo card trade; the younger children were unable to
understand the game and the older pupils were already into other things.*
However, it was completely inconsequential to us that they did not partake in
the bustling trade.*
The Turbo cards were not recognized or regulated by any specific
authority or body.36 Acceptability of them can be defined by: The time, for
us circa 1993; space, the confines of the school in the city where I lived; and
milieu, third grade—mainly male pupils.37
g`- 6` -`VV }3, -[- k 3,Vc 43- d361V`-` 4}34`=. [36`3/W ^3/ 
Turbo car card today.* While the car cards there and then were
unquestionable currencies, we clearly would not have been able to use them
as currency at the local corner shop even at the peak of the craze.38
Of course, it depends on preferences and interpretations of what the
Turbo chewing gum cards tells us.* How similar is a car card to a fiat
currency, a cryptocurrency, or something else?* The above example
perfectly illustrates the sensitivity of a given currency in relation to factors of
space, time, milieu, acceptability, and trends.39
B. The Swiss Franc, Zimbabwean Dollar, and Transnistrian Ruble
@[` B1`dZV /Z4\ CZ\[-. {]SCAy .W`- Z. c`^Z4`c 4c
6Z4-Z4`c } -[` k4-`/4-Z34V f34`-/} o,4c {]kfoAyt40 It currently
consists of the following five currencies: The USD, the euro, the Chinese
renminbi,41 the Japanese yen, and the British pound.42
36. See id.
37. See DAVID WHITEBREAD & SUE BINGHAM, HABIT FORMATION AND
LEARNING INYOUNG CHILDREN 3b5, 11b12, 18b19 (2013).
38. See id. at 18b19; TURBO, Short Introduction., supra note 35.
39. WHITEBEARD & BINGHAM, supra note 37, at 3b5, 11b12, 18b19; Lucinda
Shen, OoU(;an -achsV ,o(aN’s 4rN9toc3rrencies Will Go to Zero, but Stronger Digital
Currencies May Still Emerge, FORTUNE: LEDGER (Feb. 7, 2018),
http://www.fortune.com/2018/02/07/bitcoin-price-usd-prediction-goldman-sachs-
cryptocurrency/; Bob Swarup, Why Regulation Could Help Bitcoin, COINDESK (Apr. 7, 2014,
12:59 PM), http://www.coindesk.com/regulation-help-bitcoin/; Turbo, Short Introduction.,
supra note 35.
40. Special Drawing Right (SDR), INT=L MONETARY FUND (Oct. 13, 2017),
http://www.imf.org/external/np/exr/facts/sdr.htm.
41. Id. Better known as Chinese yuan, renminbi is the official currency while
yuan is the unit of renminbi. SDR Valuation, INT=L MONETARY FUND,
http://www.imf.org/external/np/fin/data/rms_sdrv.aspx (last visited Apr. 18, 2018).
42. Special Drawing Right (SDR), supra note 40.
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The above five currencies are commonly referred to as world
currencies.43 It is rather interesting, however, that the Swiss franc is not
included in the SDR basket, as it is a stable and significant currency—well-
known, widely accepted, with a lot of things fixed to it.44 The franc is
investment protected and it goes without saying that the Swiss—and the
Swiss banking system—have an extremely strong reputation across the world
in this particular field.45
Just like the Swiss franc, the Zimbabwean dollar46 was also not part
of the SDR, but unlike the Swiss Franc, it was never accepted at an exchange
office other than in Zimbabwe, such as somewhere in deep rural China, for
example.47
I went with my friend Istvan to Transnistria48 in 2014, which is not
internationally recognized as a sovereign country.49 It lies in a disputed area
somewhere between Moldova and the Ukraine.50 Despite the fact that the
international community does not recognize it, Transnistria has its own
parliament,51 government,52 central bank, and currency.53 People are allowed
to pay exclusively with Transnistrian rubles in Transnistria, as we
43. See Five Major World Currencies, PERSONAL FIN. DISCUSSION: GEN. FIN.
(Jan. 29, 2017), http://www.personalfinancediscussion.com/five-major-world-currencies/;
Keith Bradsher, K?F?R? 6((s 4hina’s 43rrencN to TUite OUo=aU RinanciaU 4U3=, N.Y. TIMES,
Dec. 1, 2015, at A1.
44. See CHF - Swiss Franc, XE, http://www.xe.com/currency/chf-swiss-franc
(last visited Apr. 18, 2018); Special Drawing Right (SDR), supra note 40.
45. See CHF - Swiss Franc, supra note 44.
46. See ZWD - Zimbabwean Dollar, XE, http://www.xe.com/currency/zwd-
zimbabwean-dollar#additionalinfo (last visited Apr. 18, 2018). Please read for more
information on hyperinflation in Zimbabwe. Id.
47. See id.; Special Drawing Right (SDR), supra note 40.
48. TRANSDNIESTER, http://www.transdniester.ru (last visited Apr. 18, 2018).
Transnistria is called Pridnestrovie in Russian. Id.
49. Jan Tomes, Transnitria G Dot on the KnternationaU 4o;;3nitN’s Fa9,
DEUTSCHE WELLE: WORLD (Oct. 15, 2017), http://www.dw.com/en/transnitria-not-on-the-
international-communitys-map/a-40937845.
50. Id.
51. See VERKHOVNYQN SOVET PCkeqB@CF;BhFNMFg$;BhFN RESPUBLIKI [THE
SUPREME COUNCIL OF THE PRIDNESTROVSKAIA MOLDAVSKAIA REPUBLIKA],
http://www.vspmr.org/ (last visited Apr. 18, 2018) (Transnitria); Tomes, supra note 49.
52. Ss՛QUWi [References], PRIDNESTROVSKAI A MOLDAVSKAI A RESPUBLIKA:
OFIT SIAL՛N՛QN S$N@ PRAVITEL՛STVA, http://www.gov-pmr.org/links (last visited Apr. 18, 2018)
(Mold.).
53. PCkeqB@CF;BhkN RqBE>"gkh$eBhkN BANK, http://www.cbpmr.net/ (last
visited Apr. 18, 2018); Transnistrian Ruble, REVOLVY,
http://www.revolvy.com/main/index.php?s=Transnistrian%20ruble (last visited Apr. 18,
2018). Please read for more information on the exchange rates. Ofit< sial:n:Qe J3rs:Q *aUi< 3t,
PCkeqB@CF;BhkN RqBE>"gkh$eBhkN BANK, http://www.cbpmr.net/kursval.php? (last visited
Apr. 18, 2018).
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experienced.54 However, the Transnistrian ruble is generally not accepted as
currency outside of Transnistria, with the possible exception of some bus
companies that travel to and from Transnistria.55 Other than that, only the
Russian Federation accepts the Transnistrian ruble as a legitimate currency—
i.e., unit of account.56 The Zimbabwean dollar, Swiss franc, and
Transnistrian ruble exist in parallel worlds.57 All three are excluded from the
SDR basket.58
What does currency acceptance mean?* The big nations accept their
own currency and these are the same currencies that are accepted in
international business.59 There exists 5 to 8 relevant currencies world-wide;
5 of them are also part of the SDR basket.60 The remaining circa 170-plus
currencies are not part of the SDR basket and so are essentially considered
irrelevant in international business.61
The Swiss franc provides a unique example of a relevant viable
currency not part of the SDR.62 k4 -3c}=. `~-/3/cZ4/} 3/Vcu 4
extraordinary cryptocurrency could provide us with another viable, relevant,
yet unaccepted currency excluded from the SDR basket.63
C. Private Golf Club
The powers managing the SDR basket do not have any motivation or
interest in allowing any additional currencies into the global currency
market.64 On one hand, one could compare the relevant currencies of the
currency market to an extremely exclusive private golf club.65 On the other
54. Transnistrian Ruble, supra note 53.
55. Id.
56. Id.; TRANSDNIESTER, supra note 48.
57. See Special Drawing Right (SDR), supra note 40; Transnistrian Ruble,
supra note 53; ZWD I Zimbabwean Dollar, supra note 49.
58. See Special Drawing Right (SDR), supra note 40.
59. Quickbooks Canada Team, Common Types of Currency Your
International Business Needs to Accept, INTUIT: QUICKBOOKS CAN.,
http://www.quickbooks.intuit.com/ca/resources/international-business/common-types-of-
currency-your-international-business-needs-to-accept/.
60. Richard Lee, Top 8 Most Tradable Currencies, INVESTOPEDIA,
http://www.investopedia.com/articles/forex/08/top-8-currencies-to-know.asp (last visited Apr.
18, 2018); see also Special Drawing Right (SDR), supra note 40.
61. See Quickbooks Canada Team, supra note 59; Special Drawing Right
(SDR), supra note 40.
62. See Special Drawing Right (SDR), supra note 40; CHF-Swiss Franc,
supra note 44; Lee, supra note 60.
63. See Bierer, supra note 9, at 81b83.
64. See Special Drawing Right (SDR), supra note 40.
65. See id. f,d[ VZW`  1/Z+-` \3V^ dV,u ] d3,4-/} 1/-ZdZ1-Z4\ Z4 -[Z.
system need[s] official reserves—government or central bank holdings of gold and widely
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hand, a cryptocurrency is uncontrollable because of its peer-to-1``/ {]ETEAy
structure and sometimes they can be difficult to deal with because of their
mainly decentralized structure.66
Let us step back for a moment and take a look at a naive scenario,
which can show the potential position of cryptocurrencies based on the
approach of the major financial powers.* If the major powers—and/or the
international banking system—ban cryptocurrencies and only a group of
small, financially weak countries accept them, or at least do not prohibit
them, then those currencies would stay at the level comparable to the
Zimbabwean dollar making it hard to spread.*
If any major economic power—e.g. China, the United States of
America, Russia, India, Japan, Turkey, or the United Kingdom—accepts the
cryptocurrency, then it will stay alive, and the trading and accounting will be
open to the direction of the major power who accepts it.67 This will provide
the opportunity for the cryptocurrency to exist in a parallel world and give it
a chance to become a new global currency.68 However, if exclusively only
one major power accepts it, then it would most likely be forced to stay at the
level of the Transnistrian ruble—unless it could somehow function as a
cultural-export.69 If cryptocurrencies became recognized and accepted
multilaterally, while at the same time banned by other major powers, then it
would create a hybrid, financially dualistic, internationally divided, polarised
world.70
The third option would be if virtually all developed nations
happened to ban cryptocurrencies; then, they would just disappear overnight
into the dark web and be reduced to the level of the black market where
drugs, bloody diamonds, human traffickers, and illegal weapons are traded—
and any form of government intervention avoided at all costs.71 Unless the
whole internet platform changes, everything that we now think about the
world, the status quo, and money, would radically change as well.*
accepted foreign currencies—that could be used to purchase its domestic currency in foreign
`~d[4\` 6/W`-.tA Id.
66. Prableen Bajpai, Countries Where Bitcoin is Legal & Illegal (DISH,
OTSK), INVESTOPEDIA, http://www.investopedia.com/articles/forex/041515/countries-where-
bitcoin-legal-illegal.asp (last visited Apr. 18, 2018).
67. See Hewitt, supra note 13, at 625, 632b33; Bajpai, supra note 69; Special
Drawing Right (SDR), supra note 40.
68. Hewitt, supra note 13, at 620b21, 624b25.
69. See Bajpai, supra note 66; Transnistrian Ruble, supra note 53.
70. See Bajpai, supra note 66; Special Drawing Right (SDR), supra 40; ZWD
I Zimbabwean Dollar, supra note 46.
71. See Bierer, supra note 9, at 84; Bajpai, supra note 66.
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D. Pebble-Stone and the Cyber-Pebble-Stone
A currency is only what people collectively accept, agree on, and
have confidence in its authenticity.72 In theory, legal tender can be almost
anything: For example, the paper from the turbo chewing gum pack, colored
paper as banknotes, bits of metal as coins, precious stones, cooking pots, and
salt.73 The thing about money that is most important is that both sides of a
transaction accept it, recognize its specific value, and ideally is not too
perishable.74
The pebble-stone was the legal tender mainly on Waqab—Yap,
Island.75 Today we call them the Rai stones.76 Rai stones were circular
limestone disks with holes in their centers.77 They varied widely in size from
3.6 meters in diameter to just 7 or 8 centimeters.78 Despite their greatly
differing dimensions, they still acted as a feasible working currency for their
culture.79 We can still see the evidence today, so we know it worked.80
The whole cryptocurrency mysticism can be personified with this
pebble-stone example.* The character of the cryptocurrency can be thought
of as a cyber-pebble-stone, similar to that used in antiquity on the Waqab
Islands.* However, we also see that the legal tender was different on other
nearby islands, and different legal tender was used from territory to
72. See Charles A. Conant, What Determines the Value of Money?, 18 Q.J.
ECON. 551, 551 (1904); Maria Bustillos, Yo3 Don’t +n(erstan( 5itcoin 5eca3se Co3 ,hinW
Money Is Real, MEDIUM (Nov. 30, 2017), http://www.medium.com/@mariabustillos/you-
dont-understand-bitcoin-because-you-think-money-is-real-5aef45b8e952.
73. See Bustillos, supra note 72; Hajara Saleeth, Characteristics of Money,
TUTEBOX: ECON. (Oct. 18, 2010),
http://www.tutebox.com/2329/business/economics/characteristics-of-money/.
74. See John Kay, A Currency Is Anything That Two People Agree Is a
Currency, FIN. TIMES (Aug. 6, 2013), http://www.ft.com/content/f97fad02-fdd6-11e2-8785-
00144feabdc0; Saleeth, supra note 73.
75. Boban Docevski, The Rai Stones Are Huge Stone Wheels Used as
Currency on the Island of Yap, VINTAGE NEWS (Dec. 28, 2017),
http://www.thevintagenews.com/2017/12/28/rai-stones/.
76. Id.; Atlas Obscura, Cash, Card, or Car-Sized Stone: Payment Options on
the Island of Yap, SLATE (Oct. 15, 2013, 8:32 AM),
http://www.slate.com/blogs/atlas_obscura/2013/10/15/cash_card_or_car_sized_stone_paymen
t_options_on_the_island_of_yap.html.
77. Docevski, supra note 75.
78. Id.
79. See id.
80. See id.
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territory.81 Specifically, a different kind of legal tender was used depending
on where you went.82
E. Stone, Iron, Wood
The pebble-stone example has another aspect that needs to be
considered.* Based even on the most conservative estimations, the Waqab-
pebble-stone-system, also known as the Rai Stone System, was used for an
astounding 500 to 1400 years.83 The USD has been used for just 226 years,
and the euro only for about twenty years.84
Of course, 225 years has the potential to become 1500 years.85
However, there is still a sizable difference between 225 and 1500 years that
cannot easily be dismissed—apart from the fact that the dollar, in its
relatively short life, has spread so pervasively throughout the whole world.86
Imagine aliens who are aware of all of the above mentioned facts,
,- /` Z4c`1`4c`4- 3^ VV -[` q/-[=. .3dZ3`d3436Zd .-/,d-,/`.u 13VZ-ZdV
paradigms, and philosophical and cultural frameworks.* They could
probably fairly easily imagine that the human race could use stones again
instead of the USD, or use cryptocurrencies, or anything else that conforms
to the definition of what we, today, call money.* Even the USD, or any
internationally recognized currency, can be considered a transitional
currency, such as the previously discussed Pennsylvanian pound.87 Imagine
that someday in the future, there could easily be no one alive who can
remember using the USD.*
Of course, this an extreme example; it is unlikely that we will go
back to using stones.* Because instead of using stones, we now use metal
coins and wood chips—banknotes, in the oh so modern digital age.88 Are
81. See Cora Lee C. Gilliland, The Stone Money of Yap: A Numismatic
Survey, SMITHSONIAN STUD. HIST. & TECH., Oct. 23, 1975, at 1, 1.
82. See id.
83. See id.; Docevski, supra note 75; English Finderlist: Y, TRUSEEL 2:
YAPESEDICTIONARY, http://www.trussel2.com/yap/yap-eng-y.htm (last updated Jan 6, 2017).
84. See Council Regulation No 1103/97 of 17 June 1997 on Certain
Provisions Relating to the Introduction of the Euro, 1997 O.J. (L 162) 1, 1; Coinage Act of
1792, ch. 16, § 20, 1 Stat. 246, 250 (1792).
85. See § 20, 1 Stat. at 250; Docevski, supra note 75.
86. See § 20, 1 Stat. at 250; Kimberly Amadeo, Why the Dollar Is the Global
Currency, BALANCE: US ECON., http://www.thebalance.com/world-currency-3305931 (last
updated Feb. 19 2018); Docevski, supra note 75.
87. See BORAWSKI, supra note 19, at 3; Ed Steer, The Transactional Currency
. . . May Well Be Gold!, CASEY DAILY DISPATCH (Oct. 6, 2009),
http://www.caseyresearch.com/transitional-currency-may-well-be-gold/.
88. Bustillos, supra note 72; Coin Specifications, U.S. MINT: LEARN,
http://www.usmint.gov/learn/coin-and-medal-programs/coin-specifications (last updated Aug.
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metal and wood more advanced than stone?* Is the stone more primitive
than base metal and wood?* I do not think so.* All are basically the same.*
Most people agree that in life, anything can happen; trends come and
go.89 Let us recall our earlier discussion that it is hard to predict the future of
the cryptocurrencies.90 It is just like how we want to imagine, from a seed,
the possible magnitude and extension of a mature tree.* Something positive
can come out from a roots-up system and organic movement; however, we
just have no idea how it will pan out.*
Keep in mind that the cryptocurrency concept is merely a pebble
stone or, better yet, just a virtual pebble stone.* In addition, the Court of
Justice of the European Union used the same analysis for cryptocurrency and
currency.91 The court, in case C-264/14,92 held that the cryptocurrency
]-/4.d-Z34. /` `~`61- ^/36 +V,` cc`c -~ ,4c`/ -[` 1/3+ision
d34d`/4Z4\ -/4.d-Z34. /`V-Z4\ -3 ?d,//`4d}u 4W 43-`.u 4c d3Z4. ,.`c .
V`\V -`4c`/t=A93
F. The Infrastructure of the Blockchain94GBudapest Taxi Strike
Cryptocurrency is P2P.95 But what does that really mean?* In 1990,
the price of crude oil almost doubled.96 Taxi drivers went on strike in
18, 2017); How Money is Made - Paper and Ink, BUREAU OF ENGRAVING & PRINTING,
http://www.moneyfactory.gov/hmimpaperandink.html (last visited Apr. 18, 2018).
89. See Frank Holmes, Bitcoin Is Just the Latest in the Trend Toward
Decentralization, FORBES: INVESTING (Jan. 31, 2018, 10:40 AM),
http://www.forbes.com/sites/greatspeculations/2018/01/31/bitcoin-is-just-the-latest-in-the-
trend-toward-decentralization-infographic/.
90. See Kohwo Ogilo, Too Late for Bitcoin? Here are Other
Cryptocurrencies That You Could Profit Off in 2018, ORACLE TIMES (Nov. 28, 2017),
http://oracletimes.com/too-late-for-bitcoin-here-are-other-cryptocurrencies-that-you-could-
profit-off-in-2018/.
91. Court of Justice of the European Union Press Release No. 128/15, The
q~d[4\` 3^ @/cZ-Z34V !,//`4dZ`. ^3/ >4Z-. 3^ -[` ?"Z-d3Z4= ;Z/-,V !,//`4d} k. q~`61-
from VAT (Oct. 22, 2015); What Is VAT?, EUR. COMMISSION,
http://www.ec.europa.eu/taxation_customs/business/vat/what-is-vat_en (last visited Apr. 18,
2018).
92. Court of Justice of the European Union Press Release No. 128/15, supra
note 91.
93. Id.
94. See Mohit Mamoria, The Ultimate 3500-word Guide in Plain English to
Understand Blockchain, LINKEDIN (July 4, 2017), http://www.linkedin.com/pulse/blockchain-
absolute-beginners-mohit-mamoria/.
95. Andrew Marshall, P2P Cryptocurrency Exchanges, Explained,
COINTELEGRAPH: EXPLAINED (Apr. 7, 2017), http://www.cointelegraph.com/explained/p2p-
cryptocurrency-exchanges-explained.
96. George P. Fletcher, The Day Budapest Shut Down, N.Y. REV. BOOKS
(Dec. 6, 1990), http://www.nybooks.com/articles/1990/12/06/the-day-budapest-shut-down/.
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Budapest because of it.97 They stopped and brought the city to a standstill.98
A total of 25,000 cabs were on the streets in Budapest, Hungary, creating
merry mayhem.99 The taxi drivers blockaded all important roads.100 Only
emergency vehicles and the departing Soviet military were allowed through
the road blocks.101 Public transport stopped, private vehicles stopped,
factory production stopped, people could not get to work, and teachers and
students stopped going to school.102 Everything stopped.103 The whole
capital ground to a halt.104
In Budapest, at the start of the 1990s, taxi drivers took their
Z4.-/,d-Z34. +Z !Z-Z|`4. "4c CcZ3 Jr {]!"Ayt105 A CB system consists of
short-distance radio communications.106 The CB radio played a key role in
the taxi drive blockade because the taxi drivers organized the strike through
their CB radios.107 The CB system was decentralized in the 1990s.108 Every
taxi driver was able to get in touch with every other taxi driver.109 This
meant that the authorities were helpless to stop it because it was a
decentralized system that they could not easily interfere with.110
They were unable to eliminate a central server because there was no
central server.111 Literally thousands of CB radios were connected to each
97. Id.; Erika Laszlo, Taxi Strike Brings Hungarian Transport to a Halt,
UNITED PRESS INT=L: ARCHIVES (Oct. 26, 1990),
http://www.upi.com/Archives/1990/10/26/Taxi-strike-brings-Hungarian-transport-to-a-
halt/1253656913600/.
98. See Fletcher, supra note 96; Laszlo, supra note 97.
99. See Fletcher, supra note 96; Interview by Nora Szeker with Gyula
Kodolányi, Editor-in-Chief, Hungarian Review, in Budapest, Hung. (May 12, 2016).
100. Laszlo, supra note 97.
101. Id.
102. Id.
103. See id.; Fletcher, supra note 96.
104. Fletcher, supra note 96; Laszlo, supra note 97.
105. See Interview with Gyula Kodolányi, supra note 99; Citizens Band Radio
Service (CBRS), FED. COMM. COMMISSION, http://www.fcc.gov/wireless/bureau-
divisions/mobility-division/citizens-band-radio-service-cbrs (last updated Apr. 13, 2017).
106. Citizens Band Radio Service (CBRS), supra note 105.
107. See Interview with Gyula Kodolányi, supra note 99; Citizens Band Radio
Service (CBRS), supra note 105.
108. Opinion & Editorial, Firing the Messenger, N.Y. TIMES (Mar. 19, 1994),
http://www.nytimes.com/1994/03/19/opinion/firing-the-messenger.html.
109. See Interview with Gyula Kodolányi, supra note 99; Citizens Band Radio
Service (CBRS), supra note 105.
110. See Opinion & Editorial, supra note 108; Interview with Gyula
Kodolányi, supra note 99.
111. See Fletcher, supra note 96; Laszlo, supra note 97; Marshall, supra note
95.
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other in a P2P system.112 Today, there are central radio stations, and the P2P
connection of taxi CBs no longer exists.113 Today, taxi drivers would not be
able to organize a strike and stop the transportation of Budapest quite so
easily because the authorities would now be able to take down the radio
station and stop their communication, unless the taxi drivers adopted some
new P2P system, like FireChat114 which was used in the Hong Kong
Revolution,115 in a Catalan pro-independence demonstration,116 at the
University of Hyderabad, India,117 Iraq,118 demonstrations in Ecuador,119
during a flood in Kashmir,120 during a hurricane in Mexico,121 and an election
in Venezuela.122
But, this is not the case with cryptocurrencies.123 The
cryptocurrencies are mainly non-centralized.124 Its weakness is its strength,
because the P2P system cannot be taken downu VZW` -[` -~Z. d.= !" /cZ3.
112. See Interview with Gyula Kodolányi, supra note 102; Marshall, supra
note 95.
113. See Opinion & Editorial, supra note 108; John Young, Whatever
Happened to CB Radio?, TURBOFUTURE: MISCELLANEOUS (Aug. 24, 2015),
http://www.turbofuture.com/misc/Whatever-Happened-to-Cb-Radio.
114. See Fletcher, supra note 96; Marshall, supra note 95; TNN, 0Rire4hat’
4o;es to +oM -t3(ents’ .esc3e, TIMES INDIA (Jan. 23, 2016, 5:23 AM),
http://www.timesofindia.indiatimes.com/city/Hyderabad/Firechat-comes-to-UOH-students-
rescue/articleshow/50691376.cms.
115. Archie Bland, FireChat G the Fessa$in$ 699 ,hat’s /oSerin$ the Mon$
Kong Protests, GUARDIAN (Sept. 29, 2014, 12:20 PM),
http://www.theguardian.com/world/2014/sep/29/firechat-messaging-app-powering-hong-
kong-protests.
116. Enric Borrás, The Application That You Could Communicate with on the
Via Lliure Will Also Be a Catastrophe, ARA.CAT (Sept. 17, 2015, 2:39 PM),
http://www.ara.cat/societat/aplicacio-podies-comunicar-via-lliure-servira-
catastrofe_0_1432056955.html (Spain).
117. TNN, supra note 114.
118. Alex Hern, Rirechat +9(ates 6s '>A>>> Kra7is DoSnUoa( 0Fesh’ 4hat
App in Censored Baghdad, GUARDIAN (June 24, 2014, 9:00 AM),
http://www.theguardian.com/technology/2014/jun/24/firechat-updates-as-40000-iraqis-
download-mesh-chat-app-to-get-online-in-censored-baghdad.
119. James Griffiths, FireChat, Darling of Occupy Control Protestors, Throws
Down Gauntlet to WhatsApp with Off-the-Grid Texting, S. CHINA MORNING POST (July 30,
2015, 10:31 AM), http://www.scmp.com/tech/social-gadgets/article/1844837/firechat-darling-
occupy-central-protesters-throws-down-gauntlet.
120. Id.; Firechat, OPEN GARDEN, http://www.opengarden.com/Firechat.html
(last visited Apr. 18, 2018).
121. Griffiths, supra note 119; Firechat, supra note 120.
122. Griffiths, supra note 119; Firechat, supra note 120.
123. SeeMarshall, supra note 95.
124. Id.; Holmes, supra note 89.
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in Budapest in 1990.125 It is neither centralized, nor controllable.126 The P2P
system can pose a threat127 to the existing top-down power structures
indeed.128
IV. SIMULATIONS
A cryptocurrency has a bottom-up, P2P, decentralized character.129
Furthermore, it is almost organic in nature.130 So, let us consider for a
moment, as a thought experiment if you will, that cryptocurrency is a new
organism—a new species—and compare it to its living counterpart.* Let us
see cryptocurrency as an organic process and compare its traits and
characteristics, shall we?* First though, remember this kind of thought
experiment can be misleading and requires an open mind.* Just bear in mind
then that these biological properties will not be used as direct analogies, but
rather to illustrate the exponential possibilities of cryptocurrencies.* What I
am suggesting is that a cryptocurrency can be compared to the characteristics
displayed in our natural living world.*
A. Spread. Inhabit. Takeover the World.
A single poppy flower producing just fifty seeds per year could in
just nine years populate the entire surface of the Earth.131 This is exponential
growth at work.132 Now, let us look at some other examples of the rapid
spread phenomena that have actually happened across the world.*
The radio—one of the oldest modern information network
technologies—reached sixty million people in its first thirty years;
remember, this . [`4 -[` 3/Vc=. 131,V-Z34 . .-ZVV ,4c`/ -3 ZVVZ34
125. See Fletcher, supra note 96; Interview with Gyula Kodolánya, supra note
95; Marshall, supra note 95.
126. See Fletcher, supra note 96; Holmes, supra note 89; Interview with Gyula
Kodolányi, supra note 99.
127. See Holmes, supra note 89; Marshall, supra note 95.
128. See Holmes, supra note 89; Marshall, supra note 95.
129. Holmes, supra note 89.
130. Steve Andriole, Cryptocurrency Is Here I an( Kt’s Rri$htenin$, FORBES:
TECH (Aug. 11, 2017, 4:23 PM),
http://www.forbes.com/sites/steveandriole/2017/08/11/cryptocurrency-is-here-its-
frightening/#6b3/c58f4fcb.
131. Ha az állatok örökké élnének [If the Animals Were Alive Forever],
HUSZADIK SZÁZAD: TUDOMÁNY-TECHNIKA, http://www.huszadikszazad.hu/1909-
junius/tudomany/ha-az-allatok-orokke-elnenek (last visited Apr. 18, 2018) (Hung).
132. See id.
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people.133 Amazingly, television broadcasts reached the same number of
people in only fifteen years.134 The Internet has grown at an astounding rate
of almost ten times greater than that of television.135 In 1987, there were
10,000 hosts, and by 1992, the number of hosts surpassed 1,000,000.136 This
growth is even more extraordinary considering that the appropriate Internet
infrastructure—antennas, masts, network providers, fiber optic cables, Wi-Fi
routers, 4G, etc.—barely existed, and some not even at all!137
However, today this is not the case when it comes to
cryptocurrencies and blockchain technology.138 The infrastructure is largely
already in place, and the Internet is getting faster and more powerful by the
hour.139 Remember the poppy, it would need only nine years to disseminate
itself across the earth.140 Cryptocurrencies, unlike poppies, do not even need
wind, birds, or animals to spread their seeds—antennas, masts, network
providers, fiber optic cables, Wi-Fi routers, and 4G already exist.141 So,
based on what we know about the rate at which the Internet evolved, a
d/}1-3d,//`4d} d3,Vc `.ZV} \3 \V3V .  d,//`4d} Z4 ,4c`/ -`4 }`/.=
time—maybe much sooner.142
133. E-commerce Portal Development, WEBSOFT NEPAL,
http://www.websoftnepal.com/e-commerce-portal-development/ (last visited Apr. 18, 2018).
Without a doubt, the Internet is ushering in an era of sweeping change
that will leave no business or industry untouched. In just three years, the Net has
gone from a playground for nerds into a vast communications and trading center
where some [ninety] million people swap information or do deals around the world.
Imagine: It took radio more than [thirty] years to reach [sixty] million people, and
television [fifteen] years. Never has a technology caught fire so fast.
Id.
134. Id.
135. The VeriSign Domain Name Primer, DOMAINNAME INDUSTRY BRIEF, Feb.
2004, at 2.
136. Id. at 3b4.
137. See The Physical Internet, NETWORKS LAND,
http://networks.land/reference/physical/ (last visited Apr. 18, 2018). A domain name or host
p`/^3/6. ]-[` .Z61V`u .-/Z\[-^3//c ^,4d-Z34 3^ 611Z4\ 46`. -3 k4-`/4`- E/3-3d3V {kEy
cc/`..`. 4c dWtA The VeriSign Domain Name Primer, supra note 135, at 2.
138. See The Physical Internet, supra note 137.
139. See id.; The VeriSign Domain Name Primer, supra note 135, at 2.
140. If the Animals Were Alive Forever, supra note 131.
141. See The Physical Internet, supra note 137.
142. See Gertrude Chavez-Dreyfuss, Fears of Global Crackdown Fail to
Dampen Cryptocurrency Interest, REUTERS (Jan. 18, 2018, 3:34 PM),
http://www.reuters.com/article/us-bitcoin-crackdown-fail-to-dampen-cryptocurrency-interest-
idUSKBN1F72YM; E-commerce Portal Development, supra note 133; The VeriSign Domain
Name Primer, supra note 135, at 2.
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The total market capitalization143 of cryptocurrencies exceeds $377
billion USD as of April 2018.144 Competing vegetation and natural
borders—oceans, deserts, mountains, etc.—create barriers and limit the
spread of poppies;145 whereas, the barriers for cryptocurrencies are fiat
currencies, government intervention, capital controls, competing
cryptocurrencies, and technological issues such as: Hackers, artificial
intelligence implications, cybercrime, warfare, electromagnetic pulse events,
national firewalls, catastrophic infrastructure issues, etc.146
B. Acceleration. Increasing value.
The fastest land mammal is the cheetah—acinonyx jubatus.147 Its
elastic vertebral column and well-developed muscles allow it to reach speeds
of 90 -3 Urr WZV36`-`/. {]W6Ay 1`/ [3,/—55 to 62 miles per hour.148
Impressively, cheetahs can accelerate to 86.9 km per hour—53.9 miles per
hour in 2.75 seconds.149 But, their high speed can only be kept up for a short
period of time.150
We do not need to imagine if there is an animal that can quickly
accelerate and sustain its high speed.151 Such an animal already exists: the
pronghorn—antilocapra americana.152 This remarkably speedy animal has
been recorded as comfortably running at 56 km per hour—35 miles per hour
for 6 km—3.7 miles per hour without any sign of fatigue.153 Can the
cryptocurrencies display similar characteristics, such as the ability to rapidly
accelerate and keep its speed and its value—who is an acinonyx jubatus and
who is an antilocapra americana in the crypto-fiat currencies world.154
143. Frequently Asked Questions, COINMARKETCAP,
http://coinmarketcap.com/faq/ (last visited Apr. 18, 2018).
144. See Global Charts: Total Market Capitalization, COINMARKETCAP,
http://coinmarketcap.com/charts/ (last visited Apr. 18, 2018).
145. See If the Animals Were Alive Forever, supra note 131.
146. See Moers, supra note 24, at 14; Qin Chen, This Is How You Can Protect
Your Cryptocurrencies from Hackers, CNBC: BITCOIN (Nov. 3, 2017, 10:39 AM),
http://www.cnbc.com/2017/11/02/heres-how-to-protect-your-bitcoin-and-ethereum-from-
hacking.html.
147. Allati Rekordo: A Gyors es a Lassu [Animal Records: Fast and Slow],
NAT=L GEOGRAPHIC: NATURE (Feb. 10, 2005),
http://www.ng.hu/Termeszet/2005/02/Allati_rekordok_a_gyors_es_a_lassu (Hung.).
148. Id.
149. Id.
150. Id.
151. See id.
152. Animal Records: Fast and Slow, supra note 147.
153. Id.
154. See Bajpai, supra note 66; Bitcoin Price History Chart, BUY BITCOIN
WORLDWIDEu [--1Gsst,}Z-d3Z43/VcZc`td36s1/Zd`s {-}1` ]TrUK-09-rUA Z4-3 -[` o/36
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When Bitcoin started in 2009, one bitcoin was worth less than $1
USD.155 By September 3, 2017 one bitcoin was worth 4,623 USD, by
December 17, 2017 one bitcoin was worth 20,078 USD, and by May 1, 2018
one bitcoin worth $8,917 USD.156 That represents a huge increase.157
C. Proliferation, Quickness, and Productivity
In matters of reproductivity, we cannot narrow our focus simply to
animals living native to us, like our pets.* We need to look for some highly
reproductive animals as well, such as the Cameroon sheep.* The Cameroon
sheep reaches maturity at the early age of five months and the female can
easily deliver lambs twice a year.158 The gestation period varies between 147
to 150 days.159 Therefore, their reproductivity does not belong to any
specific season.160 The hugely reproductive Cameroon sheep raises an
average of two to three sheep per year.161 And with each new female
offspring, more new lambs are delivered twice a year.162 With an average
lifetime of 10 to 12 years—which is high for most animals—these
characteristics make the sheep a highly reproductive species.163
Sheep live in the natural, human world.164 These animals have
average characteristics, nothing extraordinary;165 however, cryptocurrencies
already show extraordinary abilities.166 An extreme species does not have
3~ 4c -}1` ]TrUK-09-RrA Z4-3 @3 3~u -[`4 .d/3VV 3+`/ \/1[ ,4-ZV 3~ -[- .--`. ]B-,/cay,
B`1t TRu TrUKA 11`/.y {V.- +Z.Z-`c Apr. 18, 2018).
155. Bitcoin Price History Chart, supra note 154.
156. Id.
157. See id.
158. VEREIN DER KAMERUNSCHAFZÜCHTER UND HALTER E.V.: RASSEVIELFALT
[ASS=N CAMEROON SHEEP BREEDERS & KEEPERS E.V.: RACIAL DIVERSITY] (Ger.),
http://www.kamerun-schafe.de (last visited Apr. 18, 2018).
159. Cameroon Sheep, ZOO LEIPZIG, http://www.zoo-leipzig.de/en/our-
animals/animal-detail/caneroon-sheep/ (last visited Apr. 18, 2018).
160. See ASS=N CAMEROON SHEEP BREEDERS & KEEPERS E.V.: RACIAL
DIVERSITY, supra note 158.
161. Id.
162. Id.
163. See id.
164. See id.
165. See ASS=N CAMEROON SHEEP BREEDERS & KEEPERS E.V.: RACIAL
DIVERSITY, supra note 158. Credit to Nassim Nicholas Taleb for the inspirational thought of
categories like ordinary, extraordinary, and extreme; however, I used them in a different way.
See NASSIM NICHOLAS TALEB, THE BLACK SWAN: THE IMPACT OF THE HIGHLY IMPROBABLE
242, 256 (1st ed. 2007).
166. See Alex Stanczyk, A Gold Guys View of Crypto, Bitcoin, and Blockchain,
MEDIUM (Dec. 10, 2017), http://www.medium.com/@alex.stanczyk/a-gold-guys-view-of-
crypto-bitcoin-and-blockchain-26e42eeab6b7.
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average characteristics; it has extreme characteristics.* An extreme species
has extreme characteristics, which makes cryptocurrency more like an
extreme species.* @[` k4Z-ZV !3Z4 F^^`/Z4\ {]k!FAy collect more millions
of USD in the first few days.167 Dozens of new ICOs come up each week.168
More and more people are using and investing in cryptocurrencies, thus the
volume and business of cryptocurrencies is growing.169
D. Perception of Time: The Fast-Moving Animal Senses Time
Differently
The perception of time for animals is closely related to how fast their
metabolism works or how fast they are.170 For example, the fly is able to
escape a swatting newspaper because it detects movements more subtly and
precisely than we do.171 The perception of time is dependent on how much
information can be processed over a given period of time.172 This is an
important factor, especially in the case of predators and their potential
prey.173 The perception of time for common prey animals such as rabbits,
squirrels, mice, and flies are much faster than those for larger animals and
slower ones.174 Dogs perceive time twice as fast as humans—more
precisely, they process information at twice the rate—making our
movements appear like a slow motion movie to them; this is why they make
catching flying balls and Frisbees look so darn easy.175
167. EOS Token Sale Generates over $185 Million in First 5 Days,
CRYPTONINJAS (July 1, 2017), http://www.cryptoninjas.net/2017/07/01/eos-token-sale-
generates-185-million-first-5-days/.
168. See Current, ICO TRACKER, http://www.icotracker.net (last visited Apr.
18, 2018); ICOs Launching Soon, TOKENMARKET, http://www.tokenmarket.net/ico-
calendar/upcoming (last visited Apr. 18, 2018); ICO Results, COINSCHEDULE: RESULTS,
http://www.coinschedule.com/icos.html (last visited Apr. 18, 2018).
169. See The Cryptocurrency Market Is Growing Exponentially, MIT TECH.
REV.: EMERGING TECH. FROM THE ARXIV (May 29, 2017),
http://www.technologyreview.com/s/607947/the-cryptocurrency-market-is-growing-
exponentially/.
170. Kevin Healy et al., Metabolic Rate and Body Size Are Linked with
Perception of Temporal Information, 86 ANIMALBEHAV. 685, 686 (2013); Emilie Reas, Small
Animals Live in a Slow-Motion World, SCI. AM.: MIND (July 1, 2014),
http://www.scientificamerican.com/article/small-animals-live-in-a-slow-motion-world/.
171. E/`.. $..=4u Time Passes More Slowly for Flies, Study Finds, GUARDIAN
(Sept. 16, 2013, 4:53 PM), http://www.theguardian.com/science/2013/sep/16/time-passes-
slowly-flies-study.
172. Id.; see also Healy et al., supra note 170, at 685b86.
173. Healy et al., supra 43-` UKru - MJM* E/`.. $..=4u supra note 171.
174. See Healy et al., supra note 170, at 686.
175. See Sebastian Anthony, Small Animals See the World in Slow Motion, or
Why Your Puppy Is So Hyperactive, EXTREMETECH (Sept. 17, 2013, 10:32 AM),
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Another interesting example of time and motion perception is the
tiger beetle.176 It runs so fast when it hunts, that its eyes cannot process what
it is seeing—thus, making it necessary to stop from time to time so it can
actually reassess the position of its prey.177
The slow-63+Z4\ ,VW 3^ -3c}=. .-4c/c d,//`4dZ`. d443- \/.1
that something new and much faster is evolving around them.178 Those who
are involved in the faster-moving world of cryptocurrencies and blockchain
technology are like the animals that have a more finely-tuned perception of
time, allowing them to see on-going trends and new opportunities.179 Unless,
of course, they begin to move too fast like the above tiger beetle and lose
their focus.180
E. Optical Paradox, Tetris Effect, Game Theory, and Other Trends
The masses create a collective soul, a group within which people
think and feel differently.181 In other words, the masses behave differently
than the individual people in it—group think, if you will.182 Its science even
has a name: Crowd Psychology, which was first brought to our attention by
Gustave Le Bon nearly 200 years ago.183 As groups get larger, their behavior
becomes more emotionally charged, rigid in attitudes, and less intelligent.184
The members of the crypto world create a mass as well, based on my
concern.185
http://www.extremetech.com/extreme/166694-small-animals-see-the-world-in-slow-motion-
or-why-your-puppy-is-so-hyperactive.
176. Blaine Friedlander, When Tiger Beetles Chase Prey at High Speeds They
Go Blind Temporarily, Cornell Entomologists Learn, CORNELL CHRON. (Jan. 16, 1998),
http://www.news.cornell.edu/stories/1998/01/tiger-beetles-go-blind-chasing-prey-high-speeds.
177. Id.
178. See Bajpai, supra note 66.
179. Bierer, supra note 9, 83b84; Friedlander, supra note 176.
180. Friedlander, supra note 176.
181. Mark Seidenfeld, Cognitive Loafing, Social Conformity, and Judicial
Review of Agency Rulemaking, 87 CORNELL L. REV. 486, 541 (2002).
182. Id.
183. See GUSTAVE LE BON, THE CROWD: A STUDY OF THE POPULAR MIND 24
(1996), http://www.gutenberg.org/cache/epub/445/pg445-images.html.
184. See Seidenfeld, supra note 181, at 541.
185. See Nellie Bowles, The Crypto Fanatics Making Millions and Looking to
Change the World, AUSTRALIAN FIN. REV.: TECHNOLOGY (Jan. 16, 2008, 9:08 AM),
http://www.afr.com/technology/the-crypto-fanatics-making-millions-and-looking-to-change-
the-world-20180115-h0it2y; Seidenfeld, supra note 181, at 541; Izabella Kaminska,
Information Asymmetry, Crypto Currency Edition, FINANCIAL TIMES: ALPHAVILLE (Nov. 25,
2013, 6:15 AM), https://ftalphaville.ft.com/2013/11/25/1702992/information-asymmetry-
crypto-currency-edition/.
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The Tetris Effect gets its name from the 1980s computer game
Tetris.186 Research showed that if a person played too much Tetris, it began
to pattern their dreams, mental images, thoughts, visions, and even created
hallucinations.187 It affected their reality so much that they began to see the
world in terms of Tetris cubes.188 Tetris created a new mental disorder—the
subjects saw falling Tetris blocks at night in the darkness.189 The subjects
saw Tetris shapes everywhere—in the streets, in shops—and they imagined
them falling and fitting together all the time.190
Likewise, if somebody is fanatical about the crypto world, their
objectivity regarding its value and the acceleration of acceptance of the
crypto money in the real world can start to become all consuming.191 My
concern is that the crypto fans may start to see crypto everywhere.*
Bd[,ZW=. 3VV/ $,d-Z34—a non-zero sum sequential game—
illustrates the psychological effects of large groups influencing decision
making.192 The subjects made irrational decisions playing the game.193 The
game consisted of a one dollar note auction.194 The outcome during the
experiment—with a large group—was that the average sale price for $1 USD
note was $3.40 USD.195 Sometimes, it even went as high as twenty
dollars.196 Why would anybody pay more than $1 for a $1 note?* Why
would you pay above the market price?* Interviews showed that the
participants were shocked by their own behavior and could not believe what
they had done.197
186. Adam Sinicki, What Is the Tetris Effect?, HEALTH GUIDANCE,
http://www.healthguidance.org/entry/17147/1/What-Is-the-Tetris-Effect.html (last visited Apr.
18, 2018); see also Tetris Mix G 1980's Tetris Classic Comes over to the Pico-8 as a First
Preview!, INDIE RETRO NEWS http://www.indieretronews.com/2017/01/tetris-mix-1980s-tetris-
classic-comes.html (last modified Jan. 26, 2017, 4:27 PM).
187. Sinicki, supra note 186.
188. Id.
189. Id.; see also Annette Earling, The Tetris Effect: Do Computer Games Fry
Your Brain?, MY CITY PAPER (Mar. 21b28, 1996),
http://www.mycitypaper.com/articles/032196/article038.shtml.
190. See Earling, supra note 189; Sinicki, supra note 186.
191. See Bowles, supra note 185.
192. Martin Shubik, The Dollar Auction Game: A Paradox in Noncooperative
Behavior and Escalation, 15 J. CONFLICTRESOL. 109, 110b11 (1971).
193. See ANDREW TREES, DECODING LOVE: WHY IT TAKES TWELVE FROGS TO
FIND A PRINCE AND OTHER REVELATIONS FROM THE SCIENCE OF ATTRACTION 162, 164 (2009);
Shubik, supra note 192, at 111.
194. See Shubik, supra note 192, at 109.
195. See TREES, supra note 193, at 163.
196. Id.
197. Id.; see also Shubik, supra note 192, at 111.
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There are dozens of new and ongoing ICOs popping up each
month.198 A bit like designer drugs,199 no one really knows where they come
from, or what they are made of, or what their side effects might be.200 If
something is a trend, then it is boosted in the market.201 Every month there is
a hip, new designer drug that teenagers want to try.202 These trends come
and go, just like in the ICO cryptocurrency world.203 They come out of
nowhere and can fly away with the wind.* Anything can happen and
sometimes amazingly good things happen.*
Cryptocurrencies, in general, are extremely closed systems, yet are
still affected by things externally.204 The buying and selling price of
cryptocurrencies influence the exchange rate.205 Currencies can also be
influenced by a solar eclipse, a surprise statement by the prime minister or
president, a rise in unemployment rates, a state sanctioned ban, blogs, video
blogs, extreme weather, terror events, export data, import data,
unemployment data, crude oil prices, gold prices, house prices, Gross
Domestic Product, Good Manufacturing Product, interest rates, and natural
disasters—in fact the list is endless!206
198. See The Best Cryptocurrency Token Sales and ICO List, COINSCHEDULE,
http://www.coinschedule.com/ (last visited Apr. 18, 2018).
199. See Ariane Wohlfarth & Wolfgang Weinmann, Bioanalysis of New
Designer Drugs, 2 BIOANALYSIS 965, 965b66 (2010).
200. See id.
201. See id.; Daniel J. DeNoon, New Black Market Designer Drugs: Why
Now?, WEBMD: MENTAL HEALTH, http://www.webmd.com/mental-
health/addiction/features/new-black-market-designer-drugs-why-now?#1 (last visited Apr. 18,
2018).
202. See Wohlfarth & Weinmann, supra note 199, at 965; DeNoon, supra note
201.
203. See DeNoon, supra note 201; Evolution of Blockchain and
Cryptocurrency, supra note 5; Holmes, supra note 89.
204. See How Is the Price of Cryptocurrency Defined?, BITCONNECT,
http://www.bitconnect.co/bitcoin-information/10/how-is-the-price-of-cryptocurrency-defined
(last visited Apr. 18, 2018).
205. Who Really Affect Bitcoin Exchange Rates, CRYPTOPAY (Jan. 13, 2017),
http://blog.cryptopay.me/who-really-affects-bitcoin-exchange-rate/.
206. See Factors Affecting Currency Trading: Currency Fluctuations,
CURRENCIESFX, http://www.currenciesfx.com/index.php/currencies/fx-currencies (last visited
Apr. 18, 2018); Fletcher, supra note 96; MoS Does /resi(ent ,r3;9’s ,Sitter +se K;9act
Forex, Markets and Stocks?, FXCMMKT. INSIGHTS, http://www.fxcm.com/insights/President-
trumps-twitter-impact-forex-markets-stocks/ (last visited Apr. 18, 2018); How Global Events
Affect the Forex Market, INVESTOPEDIA,
http://www.investopedia.com/articles/forex/11/international-events-affect-forex.asp (last
visited Apr. 18, 2018); What Backs Bitcoin?, APMEX,
http://www.apmex.com/education/investing/what-backs-bitcoin (last visited Apr. 18, 2018).
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We can see that there is a huge informational asymmetry among
those who operate within the cryptocurrency world and those who do not.207
Those in cryptocurrency can overestimate it—dollar auction, Tetris effect,
tiger beetle, trends—while those not in cryptocurrency do not even know on
what they should even estimate.208 Anyone who is on the inside cannot be
objective and will move together like bees with the same hive mind.209
Anyone who is on the outside does not even see the point of what is
happening with cryptocurrencies.210 Traders and Information Technology
guys are into it, but those outside the cryptocurrency bubble do not have a
clue.211
Right now, the scientific world and the investment groups are
becoming interested in cryptocurrencies and blockchain technologies, but are
still outsiders on the sidelines and aliens to the real inner workings of this
mysterious digital realm inhabited by geeks, coders, gamers, and bitcoin
miners.212 We need a more critical scientific approach; however, is there
anyone who understands cryptocurrency and can observe it impartially and
objectively?213
V. CONCLUSION: LEGALCOMPLEXITYVERSUS SIMPLICITY—BACK TO
THE STONEAGE
As we looked at earlier, the legal term for cryptocurrency spans from
legal tender to intellectual property in different jurisdictions.214 However,
the online-pebble-stone analogy is still a good mechanism to see through the
murky cryptocurrency mysticism.*
Think about this: Even though cybercrime does not occur in a
physical space, nor does defamation; these are still real events that just
occurred in virtual reality—from a legal perspective.215 The cyber label
207. Kaminska, supra note 185.
208. See Shubik, supra note 192, at 109, 111; Friedlander, supra note 176;
Kaminska, supra note 185; Sinicki, supra note 186.
209. See Shubik, supra note 192, at 109, 111; Kaminska, supra note 185;
Sinicki, supra note 186.
210. See Shubik, supra note 192, at 109, 111; Kaminska, supra note 185;
Sinicki, supra note 186.
211. See Bowles, supra note 185.
212. See id.
213. See id.
214. -ee T56 O9inion on 0*irt3aU 43rrencies’, supra note 12, at 7, 11, 13;
Wendy McElroy, The Fraud of Intellectual Property, BITCOIN NEWS (Apr. 23, 2017),
http://news.bitcoin.com/the-fraud-of-intellectual-property/; McKenna, supra note 8.
215. John DiGiacomo, Legal Issues in Virtual Reality, REVISION LEGAL (Feb.
17, 2016), http://www.revisionlegal.com/revision-legal/legal-issues-in-virtual-reality/.
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simply marks the space of the committal.216 The space—cyberspace—of the
crime should not mislead us because it is related only to the question of
where.217 Of course, cyberspace does not nullify the crime or the violation; it
is merely a subcategory of the crime.218 It actually means that these acts will
occur in front of a bigger potential audience.219
Similarly, if we execute a contract online, the agreement will still be
an agreement even though we do not have it in a paper-based form.220
Likewise, most money now in existence that is circulating in the central
banking system is actually digital.221 The truth of the matter is that we are
living in an increasingly paper cash free world already—just not yet a
decentralized, cryptocurrency one.222
As far as I see, the different jurisdictions—cultural, political, and
even religious backgrounds—have greater significance to the categories of
crime, defamation, libel, or slander than any cyberspace factor.* We can
classify cryptocurrencies based on legal terms; however, because new
legislation almost certainly will be rolled out in the future, that legislation
will quickly make it all up to now obsolete—or at best, extremely out of date
and irrelevant.223 In fact, it might even be amusing to look back in the future
at articles, such as this, about the first legal classifications of the
cryptocurrencies during the years between 2009 and 2017.* Now, there is a
thought.*
Furthermore, the legal classification of cryptocurrency depends on
the legal situation.224 Like a house, cryptocurrency can be subject to a lease,
216. See Cybersecurity Overview, U.S. DEP=T OF HOMELAND SEC. (Sept. 27,
2016), http://www.dhs.gov/cybersecurity-overview.
217. See id.
218. Id.
219. See Ian Carnaghan, Cybercrime vs Traditional Crime, CARNAGAN: BLOG
(Feb. 5, 2013), http://www.carnaghan.com/2013/02/cybercrime-vs-traditional-crime/; These
Cyber Statistics Will Make Co3 ,hinW ,Sice 6=o3t Co3r /assSor(V )here’s the 4-K 4N=er
Team When You Need Them?, CBS: CYBER (Mar. 3, 2015, 6:00 AM),
http://www.cbs.com/shows/csi-cyber/news/1003888/these-cybercrime-statistics-will-make-
you-think-twice-about-your-password-where-s-the-csi-cyber-team-when-you-need-them-/.
220. Electronic Signatures and Online Contracts, NOLO,
http://www.nolo.com/legal-encyclopedia/electronic-signatures-online-contracts-29495.html
(last visited Apr. 18, 2018).
221. Bustillos, supra note 72.
222. See id.
223. SeeMcKenna, supra note 8.
224. See Craig W. Smalley, The Classification of Bitcoin and Cryptocurrency
by the IRS, CPA PRACTICE ADVISOR: TAX (Nov. 12, 2017),
http://www.cpapracticeadvisor.com/news/12380583/the-classification-of-bitcoin-and-crypto-
currency-by-me-irs.
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a land registry process, a tax process, and a mortgage, etc.225 In each legal
situation, the legal definitions vary.* Think about it.* Cryptocurrency could
potentially be classified as a legal claim in case of an obligation, income in a
tax-related situation, collateral security, or credit in other cases, etc.226 The
legal minefield here is daunting to say the least.*
A. Gold, Diamonds, and Entropy
Entropy is a physics term, related to order and disorder.227 The
highest entropy is the greatest diffusion.228 Put it this way: A gold bar
means low entropy—the wealth is concentrated into a gold bar, instead of
spreading itself universally.229 The gold bar represents a very strong material
density.230 A few gold bars may represent—and be equal in value to"a
substantial piece of land, a property, ten years of constant hard labor, and
thousands of USD.231
In other words, gold represents a huge density of space and time:
One gold bar equals ten years of labor—time expanse—and one small gold
bar equals three acres of land—space expanse.* The entropy here is very
low, the value is extremely concentrated.* Diamonds show extremely low
entropy as well.232 Its density value is even higher than that of gold.233
225. Banking Is Only the Beginning: 36 Industries Blockchain Could
Transform, CB INSIGHTS: RESEARCH FINTECH (Feb. 1, 2018),
http://www.cbinsights.com/research/industries-disrupted-blockchain/; see also McKenna,
supra note 8; Smalley, supra note 224.
226. SeeMcKenna, supra note 8; Smalley, supra note 224.
227. Entropy (Order and Disorder), BASIC KNOWLEDGE 101, 1
http://www.basicknowledge101.com/pdf/maintain/Entropy%20(order%20and%20disorder).pd
f (last visited Apr. 18, 2018).
228. See id. at 1b2.
229. See Stanczyk, supra note 166.
230. See id.
231. See id.
232. See Entropy (Order and Disorder), supra note 227, at 2b3; Fancy Color
Diamonds to Remain the Top Wealth Concentration Investment Vehicle, DIAMOND INV. &
INTELLIGENCE CTR. (Dec. 4, 2017), http://www.investments.diamonds/fancy-color-diamonds-
to-remain-the-top-wealth-concentration-investment-vehicle/.
233. See Fancy Color Diamonds to Remain the Top Wealth Concentration
Investment Vehicle, supra note 232.
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The cryptocurrency can represent more value than platinum, gold,
diamonds, or anything else in the material world.* The cryptocurrency has
the highest value in the material world: Approximately 1 mm³ and 0.1 g of
1b4 unit of bitcoin.237 As far as I know, the cryptocurrency represents the
lowest entropy and density in the material world.238
239
It represents huge value and small expanse size.240 The black hole
has infinite density and almost zero expanse.241 It means we are close to
diabolical singularity.242
234. See Gold, NASDAQ,
http://www.nasdaq.com/markets/gold.aspx?timeframe=10y (last visited Apr. 18, 2018).
235. See Diamond Size Chart, BRILLIANCE,
http://www.brilliance.com/education/diamond-size-chart (last visited Apr. 18, 2018).
236. See Bitcoin Price History Chart, supra note 154.
237. Id.; see also Stanczyk, supra note 166; What Backs Bitcoin?, supra note
206.
238. See Entropy (Order and Disorder), supra note 227, at 1b3; Black Holes
and Wormholes, PHYSICS UNIVERSE: MAIN TOPICS,
http://www.physicsoftheuniverse.com/topics_blackholes_singularities.html (last visited Apr.
18, 2018).
239. Black Holes and Wormholes, supra note 237.
240. See Entropy (Order and Disorder), supra note 227.
241. Black Holes and Wormholes, supra note 233.
242. See Black Holes and Wormholes, supra note 237t ]In the centre of a
black hole is a gravitational singularity, a one-dimensional point which contains a huge mass
in an infinitely small space, where density and gravity become infinite and space-time curves
Z4^Z4Z-`V}u 4c [`/` -[` V. 3^ 1[}.Zd. . ` W43 -[`6 d`.` -3 31`/-`tA Id.
Weight (app) Volume (app) Special Unit (app) Price (app)
311.0 g of gold 17 000 mm³ 234 app 11 oz t $15,000 USD
0.3g of diamond 52 mm³ 235 app 1.5 c app,
6.5mm d
$15,000 USD
Less than 0.1 g of
bitcoin
Less than 1 mm³
236
app 1b4 bitcoin $15,000 USD
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B. Investment Versus MoneyGThe Nest Egg Era?
It is clear that cryptocurrency has a value and as we saw, the real
question is: Can we use it as a form of money because of its huge exchange
rate movements?243 Because of the exchange rate movements, investors like
it.244 If it did not have such huge exchange rate fluctuations, would anybody
be interested in it?* We see the accumulation feature, as well, with
burgeoning cryptocurrency investment portfolios.245
Akos—a friend of mine—-[Z4W.u ]k c3 43- 1} ^3/ 6} 1`-/3V - -[`
gas station with cryptocurrency, rather I hide it in my safe deposit box, as it
3,Vc ` -[` 4` 34VZ4` \3VctAx @[` Z4+`.-3/. .} Z- d3,Vc `  \33cu V34\-
term investment which is not necessarily a barrier of the money function.246
Right?*
So, we are back at the beginning.* What we see now is the potential
of the, as of yet, unused block-chain technology.247 If the market really starts
to use it, healthcare, social media, tech companies, electoral voting,
arbitration and legal documents—intellectual rights, copyright, land leases,
wills and testaments—would mean it would move up to another level.248
What are the implications of that?* Nobody knows, but in all likelihood,
they will just be as paradigm shifting on a mass scale.*
The cryptocurrency can spread like our fertile poppy seeds; however,
we do not know exactly which cryptocurrency it will be and where it will
first spring up from.249 @[` l3V} Bd/Z1- .}.G ]Lay not up for yourselves
treasures upon earth, where moth and rust doth corrupt, and where thieves
/`W -[/3,\[ 4c .-`VtA250 Storage can be hacked, the thieves can steal the
private key and the cryptocurrency, and rust and pestilence can destroy the
243. See Bierer, supra note 9, at 87, 90.
244. See id. at 83, 87.
245. Ubiquitech Software Corp., Ubiquitech Software Corp to Enter
Burgeoning and Lucrative New Cryptocurrency Industry with Its New Division
CryptoBuy.com, MARKETWIRED (Aug. 2, 2017, 7:00 AM),
http://www.marketwired.com/press-release/ubiquitech-software-corp-enter-burgeoning-
lucrative-new-cryptocurrency-industry-with-otc-pink-ubqu-2228597.htm.
246. Alex Sandoval, Blockchain for the People: How to Break down Entry
Barriers to Digital Money, COINTELEGRAPH: NEWS (Oct. 14, 2016),
http://www.cointelegraph.com/news/blockchain-for-the-people-how-to-break-down-entry-
barriers-to-digital-money.
247. See Banking Is Only the Beginning: 36 Industries Blockchain Could
Transform, supra note 225.
248. Id.
249. See If the Animals Were Alive Forever, supra note 131; Shen, supra note
39.
250. Matthew 6:19 (King James).
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hardware.251 One of the main sins appears, as well, because of profit
maximization.252 From a religious perspective, cryptocurrency is mammon,
money, and an asset.253 From a business perspective, cryptocurrency is
money, security, and an asset.254 From a legal perspective, it is digital
money, a property right, a security, and an asset—a coin with many sides.255
From a social-psychological perspective, it is money—an online pebble
stone.256
VI. CONCLUSION
This article is mainly my philosophical musings on cryptocurrencies
and the fact that someday they may well replace—or semi-replace—the fiat-
based currencies that dominate the world today.* The threats are well known
and serious—as well, so called dot-com crises, privacy issues, the crypto-fiat
convertibility, the governmental interventions, the public and market
sentiments, and so on.*
All cryptocurrencies were launched after the financial crisis of
2008.257 So far, they have not had to survive any serious crisis events.258 So,
we cannot know how they will behave.* How might a new species cope
under unusual circumstances?* We cannot know how closely they are bound
up to the movement of the exchange rate of fiat currencies, share prices, and
other financial instruments.* The variables are mind-boggling.* Or, will
they manage to operate independently and move in the opposite direction of
the other markets?*
251. See id.; Becky Peterson, Thieves Steal Potentially Millions of Dollars in
Bitcoin in a Hacking Attack on a Cryptocurrency Company, SOUTH CHINA MORNING POST:
TECH (Dec. 7, 2017, 12:09 PM), http://www.scmp.com/tech/article/2123253/thieves-stole-
potentially-millions-dollars-bitcoin-hacking-attack.
252. See Susan Pace Hamil, An Evaluation of Federal Tax Policy Based on
Judeo-Christian Ethics, 25 VA. TAX REV. 671, 682 (2006); Thomas J. Molony, Charity, Truth,
and Corporate Governance, 56 LOY. L. REV. 825, 848 (2010).
253. Bierer, supra note 9, at 89b90; Jaime Redman, 5itcoin’s .eUationshi9 Sith
0FarW of the 5east’ ,heories, BITCOIN NEWS (July 27, 2017),
http://news.bitcoin.com/bitcoins-relationship-with-the-mark-of-the-beast-theories/.
254. See Bierer, supra note 9, at 89b90.
255. See id. at 93b94; McKenna, supra note 8.
256. See Gillilland, supra note 81, at 1.
257. See Bolt & van Oordt, supra note 1, at 1; Bajpai, supra note 66; Bustillos,
supra note 72.
258. See Bustillos, supra note 72.
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A. Final Musings on Cryptocurrency in Simple Summary Form
i. Cryptocurrency has a value—whether it is a property
element or asset—it is mammon.259
ii. Cryptocurrency can satisfy receivables and obligations,
which is the most relevant function of money.* It means we
can pay our debts and obligations with it.260
iii. Cryptocurrency is a unit of account in economic terms.261
iv. Cryptocurrency is close to the features of intellectual
property rights and securities.262
v. Cryptocurrency is transferable, liquid, and semi-quickly
convertible to a fiat currency—or other items of value—with
relatively low costs.263
259. See Bierer, supra note 9, at 89b90; Bolt & van Oordt, supra note 1, at 1.
260. Bolt & van Oordt, supra note 1, at 3.
261. Id. at 9.
262. See DiGiacomo, supra note 215.
263. See Bolt & van Oordt, supra note 1, at 3.
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I. INTRODUCTION
There is something uniquely captivating about the original film Willy
Wonka and the Chocolate Factory3 that seems to touch the heart and spirit,
* Tammy M. Eick, J.D. Candidate, 2019, Nova Southeastern University,
Shepard Broad College of Law. Tammy would like to first give thanks to God, always and for
all things. She would also like to thank Professor Ishaq Kundawala for his invaluable
mentorship and encouragement. For all of their hard work and dedication on refining this
Comment, she gives many thanks to her fellow colleagues of the Nova Law Review. And
finally, a special thank you to her loving parents, for everything.
1. LESLIE BRICUSSE & ANTHONY NEWLEY, Pure Imagination, on ]:ILLY
WONKA & THE CHOCOLATE FACTORYAG MUSIC FROM THE ORIGINAL SOUNDTRACK OF THE
PARAMOUNT PICTURE (Paramount Records 1971).
2. See WILLY WONKA & THE CHOCOLATE FACTORY (Warner Bros. Pictures
1971).
3. See Casey Robinson, Born to Be Wild(er): The Willy Wonka Effect,
FORDHAM OBSERVER: ARTS/CULTURE (Sept. 29, 2016),
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/`\/cV`.. 3^ 34`=. \`t4 Throughout the film we learn that if there was one
thing Willy Wonka valued above all else, it was the limitless belief he had in
the capacity of his imagination.5 Like Wonka, entrepreneurs are also driven
by some unknown force of relentless hope and optimism.6 Even in failure,
they still find value.7
Having the freedom to choose how one builds their life financially
has long been a core value weaved into the quilt-work of the American
dream.8 This is fundamentally true for those born with an entrepreneurial
spirit.9 As the creator of a confectionary enterprise, Willy Wonka is much
like the metaphorical embodiment of the entrepreneurial spirit itself.10
According to the 2013 Forbes Top Fictional 15u :34W=. ^Zd-Z34V 13/-^3VZ3u
+V,`c \Z4.- ]/`V-3/Vc d3663cZ-} 4c .[/` 1/Zd`.uA 1,-. [Z. 4`- 3/-[
somewhere in the neighborhood of $2.3 billion.11 Not bad, for a candy
man.12
http://www.fordhamobserver.com/born-to-be-wilder-the-willy-wonka-effect/; WILLY WONKA
& THE CHOCOLATE FACTORY, supra note 2. The second cinematic adaptation starred Johnny
Depp as Willy Wonka. CHARLIE AND THE CHOCOLATE FACTORY (Warner Bros. Pictures
2005).
4. See Robinson, supra note 3.
5. See ROALD DAHL, CHARLIE AND THE CHOCOLATE FACTORY 18 (First
Omnibus ed. 2003) (1964); WILLY WONKA & THE CHOCOLATE FACTORY, supra note 2; Zach
Heller, Willy Wonka Is a Marketing Genius, BE INNOVATION (June 3, 2009, 12:10 PM),
http://www.zachheller.com/2009/06/03/willy-wonka-is-a-marketing-genius/.
6. See Perry E. Gresham, Liberty and the Entrepreneur, FOUND. ECON.
EDUC. (Oct. 1, 1985), http://www.fee.org/articles/liberty-and-the-entrepreneur/.
7. Id.
8. See Thomas S. Dicke, The Small Business Tradition, ORG. AM.
HISTORIANS: MAG. HIST., Fall 1996, at 11, 11; Felix Livingston, The Entrepreneur as a
Defender of Liberty, FOUND. ECON. EDUC. (Sept. 1, 1996), http://www.fee.org/articles/the-
entrepreneur-as-a-defender-of-liberty; Economic Liberty, INST. FOR JUST.,
http://www.ij.org/issues/economic-liberty/ (last visited Apr. 18, 2018).
9. See Gresham, supra note 6.
10. Steve Strauss, Willy Wonka, Entrepreneur Extraordinaire, USA TODAY:
MONEY (Sept. 2, 2016, 6:38 PM),
http://www.usatoday.com/story/money/columinst/strauss/2016/09/02/willy-wonka-
entrepreneur-extraodinaire/89780100/.
11. David M. Ewalt, The 2013 Forbes Fictional 15, FORBES: TECH. (July 31,
2013, 12:29 PM), http://www.forbes.com/sites/davidewalt/2013/07/31/the-2013-forbes-
fictional-15/; #10 Wonka, Willy, FORBES: LISTS,
http://www.forbes.com/lists/2005/fictional/10.html (last visited Apr. 18u TrUJyt ]qd[ }`/
Forbes calculates the net worth of the wealthiest characters from novels, movies, television
and games, constructing portfolios based on those stories, and valuing them using real-world
d3663cZ-} 4c .[/` 1/Zd`.tA qV-u supra.
12. WILLYWONKA& THECHOCOLATE FACTORY, supra note 2.
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However, the economic realities faced by entrepreneurs in America
today paint a much different picture.13 The rapidly diminishing cost of
information is fundamentally changing how developed countries operate;
impacting not only the economy, but also the political institution itself.14
Many believe that America is falling behind in this new era.15 Global access
to low-cost information has given rise to a surge in global competition—
which, in turn, Z. ]0,ZdWV} .`1/-Z4\ Z44`/. ^/36 V3.`/., [and revealing
that -[` .13ZV. /` \3Z4\ -3 -[` 3Vc`.- Z443+-3/.uA .} -[` ^Z44d` `~1`/-.
at McKinsey & Company.16 To survive, businesses across all major
industries are uprooting their business models to be rebuilt, fostering one
thing above all: Innovation17—not just breakthrough innovation, but
continuous innovation.18
This major development in the American economy serves to
highlight the broad impact over-government regulation has on
entrepreneurs.19 For the ninth time since 2008, the United States has
dropped on the global Index of Economic Freedom for entrepreneurs.20
A new study by the Mercatus Center at George Mason University
revealed that over-\3+`/46`4- /`\,V-Z34 ][. d/`-`c  d34.Zc`rable drag on
the economy, amounting to an average reduction in the annual growth rate of
the U.S. \/3.. c36`.-Zd 1/3c,d- {]nEAy 3^ rtJ5tA21 k4 ccZ-Z34u ]-[`
13. See Maureen K. Ohlhausenu $d-Z4\ ![Z/64u o`ct @/c` !366=4u
C`6/W. - -[` n`3/\` f.34 g C`+Z`=. Tr-[ $44,V $4-Z-/,.- B}613.Z,6G $c+4dZ4\
Economic Liberty 1 (Feb. 23, 2017) (transcript available with the Federal Trade Commission);
NAT=L SMALL BUS. ASS=N, 2017 NSBA SMALL BUSINESS REGULATIONS SURVEY 2 (2017),
http://www.nsba.biz/wp-content/uploads/2017/01/Regulatory-Survey-2017.pdf.
14. See Julian Birkinshaw, Beyond the Information Age, WIRED,
http://www.wired.com/insights/2014/06/beyond-information-age/ (last visited Apr. 18, 2018).
15. See Vijay Vaitheeswaran & Iain Carson, The Age of Mass Innovation,
ECONOMIST (Oct. 11, 2007), http://www.economist.com/node/9928291.
16. Alex Kazaks et al., The Age of Innovation, in DIGITAL DISRUPTION IN
INSURANCE: CUTTING THROUGH THE NOISE 27, 28 (2017),
http://www.mckinsey.com/industries/financial-services/our-insights/the-age-of-innovation;
see also Birkinshaw, supra note 14.
17. See C.K. PRAHALAD & M.S. KRISHNAN, THE NEW AGE OF INNOVATION:
DRIVING COCREATED VALUE THROUGH GLOBAL NETWORKS 2b3 (2008); Vaitheeswaran &
Carson, supra note 15.
18. PRAHALAD&KRISHNAN, supra note 17, at 2.
19. See Ohlhausen, supra note 13, at 1; NAT=L SMALL BUS. ASS=N, supra note
13, at 2.
20. See Anthony B. Kim, US Economic Freedom Has Hit a Historic Low.
What Happened?, HERITAGE FOUND.: INT=L ECON. (Feb. 15, 2017),
http://www.heritage.org/international-economies/commentary/us-economic-freedom-has-hit-
historic-low-what-happened.
21. Bentley Coffey et al., The Cumulative Cost of Regulations 1 (Apr. 2016)
(unpublished working paper) (on file with George Mason University Mercatus Center).
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growth of government has been accompanied by increase[d] cronyism
[which] has undermined the /,V` 3^ V 4c 1`/d`1-Z34. 3^ ^Z/4`..tA22
In trying to deconstruct the regulatory issues faced by entrepreneurs,
federal administrators have even acknowledged that ]many . . . Americans
still face significant government barriers that restrict participation in the
economy. [Moreover is that] few of these barriers have a substantial public
.^`-} 3/ [`V-[ /-Z34V`uA .-/`..`d standing Chairman of the Federal Trade
!366Z..Z34 {]o@!Ayu f,/``4 F[V[,.`4t23
Despite the growing public dissatisfaction with government, and the
rising economic hardships faced by many, the courts have almost universally
chosen not to get involved.24 Rather, courts leave it to the democratic
process itself as relief for plaintiffs who have been injured by arbitrary
government abuse.25 But this was not always so.26 There was a time in
$6`/Zd=. [Z.-3/} [`4 -[` B,1/`6` !3,/- 3^ -[` >4Z-`c B--`. c`dV/`c -[-
economic liberty was a fundamental right protected under the Fifth and
Fourteenth Amendments of the United States Constitution.27
The unfortunate reality is that for many—particularly
conservatives—on the judicial bench, this period of constitutional history
represents an abhorrent activity; often colorfully referred to by names such
as: Judicial activism, judicial overreach[], or legislat[ing] from the bench.28
However it is phrased, the emphasis remains the same—that is, that the
proper role of judges when reviewing economic regulations is to defer to the
Legislature.29
Decades of such judicial deference has left the Legislature and
administrative agencies with virtually free rein, resulting in vast regulatory
accumulation.30 ]@[` ,ZVc,1 3^ /`\,V-Z34. 3+`/ -Z6` [has] lead[] to
c,1VZd-Z+`u 3.3V`-`u d34^VZd-Z4\u 4c `+`4 d34-/cZd-3/} /,V`.uA 6WZ4\ Z-
22. Kim, supra note 20.
23. Ohlhausen, supra note 13, at 1.
24. See Vance v. Bradley, 440 U.S. 93, 96b97 (1979); United States v.
Carolene Prods. Co., 304 U.S. 144, 147b48, 154 (1938); Richard E. Levy, Escaping g3d[4`/=.
Shadow: Toward a Coherent Jurisprudence of Economic Rights, 73 N.C. L. REV. 329, 330
(1995); Ohlhausen, supra note 13, at 1, 3b4.
25. Vance, 440 U.S. at 97.
26. See Lochner v. New York, 198 U.S. 45, 53 (1905); Livingston, supra note
8.
27. Lochner, 198 U.S. at 53; Livingston, supra note 8.
28. Thomas B. Colby & Peter J. Smith, The Return of Lochner, 100 CORNELL
L. REV. 527, 535 (2015); Levy, supra note 24, at 350; Cass R. Sunstein, Hochner’s Legacy, 87
COLUM. L. REV. 873, 874 (1987).
29. See Colby & Smith, supra note 28, at 535b36; Sunstein, supra note 28, at
874.
30. See Levy, supra note 24, at 344; NAT=L SMALL BUS. ASS=N, supra note 13,
at 2.
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difficult for entrepreneurs and businesses to comply.31 With over-
complicated, costly compliance demands, in conjunction with the
competitive market, it leaves no question as to why small business has been
on the decline.32
The goal of this Comment is to add current economic developments
to the discourse of originalist jurisprudence reform; aided with a little help
from Willy Wonka himself, who might yet be able to still inspire.33 Part II
will delve into economic liberty, focusing on its importance to the individual
and to society; as well as discussing the current events leading to its gradual
decline.34 Part III will examine the historical, constitutional barriers to
economic liberty, and how they have shaped current barriers.35 Part IV will
shed light on the rising defense for economic liberty in lower federal courts,
and from both the private and public sectors.36 Finally, Part V will set forth a
conclusion supported by the political philosophy of $6`/Zd=. Founding
Fathers.37
II. ECONOMIC LIBERTY
The definition of economic liberty is largely dependent on who is
asked to define it.38 On an individual level, the definition is often a reflection
3^ 34`=. +Z` 34 -[` /`V-Z34.[Z1 `-``4 \3+`/46`4- 4c individual
autonomy.39 For example, liberal progressives might argue it means having
the ability to earn a livable wage -3 d3+`/ -[` .Zd 4``c. ^3/ 34`=. .`V^ 4c
family.40 Modern conservatives might argue it means having the ability to
1,/.,` ]-[` 3dd,1-Z34 3^ 34`=. d[33.Z4\ Z-[3,- ,44`d`../} \3+`/46`4-
Z4-`/^`/`4d`tA41 Regardless o^ [`/` 34`=. 13VZd} 1/`^`/`4d` .Z-. 34 -[`
ideological spectrum, economic liberty has always represented the American
31. Coffey et al., supra note 21, at 1.
32. NAT=L SMALL BUS. ASS=N, supra note 13, at 2; see also Gresham, supra
note 6.
33. See infra Parts IIbV.
34. See infra Part II.
35. See infra Part III.
36. See infra Part IV.
37. See infra Part V.
38. See Terry Miller & Anthony B. Kim, Chapter 2: Defining Economic
Freedom, in 2017 INDEX OF ECONOMIC FREEDOM 19, 19 (2017).
39. Id.
40. Terrance Heath, )hat Ks ETcono;ic Rree(o;A1 an( )ho Ks Kt Ror8,
OURFUTURE.ORG (Feb. 2, 2016), http://www.ourfuture.org/20160202/what-is-economic-
freedom-and-who-is-it-for.
41. Economic Liberty, supra note 8; see also Miller & Kim, supra note 38, at
25.
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+V,`. 3^ `4VZ4\ ].3dZV 63ZVZ-}u `d3436Zd 3113/-,4Z-}u 4c 1`/.34V
^/``c36tA42
For a basic definition, economic liberty can be understood as an
Z4cZ+Zc,V=. ZVZ-} -3 ,4c`/-W` d`/-Z4 ]`d3436Zd 1,/.,Z-.G[such as]
producing, selling, and buying goods, services, and labor—as [one]
d[33.`.tA43 Economic scholars have long argued that economic freedom
]Z. -[` W`} -3 `d3436Zd \/3-[u /Zsing living standards, and political
VZ`/-}tA44 In this sense, economic liberty can be understood as an important
means to achieve other valuable ends.45 Ends that not only benefit one
person, but also benefit society as a whole.46
A. Wonka the Entrepreneurial Icon
]f} c`/ 3}u c3 }3, .W  ^Z.[ [3 Z- .Z6.' t t t F/  Z/c [3 Z-
^VZ`.' t t t e3 .Z/=/``u }3, c34=-< @[`} c3 Z- `d,.` -[`} `/` 3/4 -3 c3
Z-tA47 j,.- . ,cZ`4d`. `/` -3Vc -[- :34W ]. 3/4 -3 `  d4c} 64uA
many others are said to have been born to be entrepreneurs.48 Few would
c`4} -[- `4-/`1/`4`,/. 1V}  +Z-V /3V` -3 -[` .,dd`.. 3^  4-Z34=. `d3436Zd
growth.49 What inspires entrepreneurs is something former Deputy Assistant
Attorney General and Professor of Law, Philip Weiser, refers to as
42. See Dicke, supra note 8, at 11.
43. Lane Kenworthy, THEGOOD SOCIETY (2016) (ebook).
44. Id.
45. Id.
46. Id.; see also Miller & Kim, supra note 38, at 25; Christopher Koopman &
Adam Thierer, R,4’s DeS Tcono;ic Hi=ertN ,asW Rorce Ks a -te9 in Right Direction, HILL
(Apr. 5, 2017, 8:20 AM), http://www.thehill.com/blogs/pundits-blog/the-
administration/327240-ftcs-new-economic-liberty-task-force-is-a-step-in-right.
47. Robinson, supra note 3; see also WILLY WONKA & THE CHOCOLATE
FACTORY, supra note 2.
48. Robinson, supra note 3; WILLY WONKA & THE CHOCOLATE FACTORY,
supra note 2.
49. See André van Stel, Entrepreneurship and Economic Growth: Some
Empirical Studies i (Mar. 10, 2005) (unpublished Ph.D. dissertation, University of Rotterdam)
(on file with author) (detailing a doctorate thesis that provides an extensive, empirical
cZ.d,..Z34 34 -[` 13.Z-Z+` ]/`V-Z34.[Z1 `-``4 `4-/`1/`4`,/.[Z1u ,.Z4`.. 34`/.[Z1u 4c
`d3436Zd \/3-[tAy* $/34 ht ![--`/XZ 2 +Zc C3Z4.34u The Golden Age of American
Entrepreneurship, TECHCRUNCH: CRUNCH NETWORK (June 30, 2016),
http://www.techcrunch.com/2016/06/30/the-golden-age-of-american-entrepreneurship/.
]q4-/`1/`4`,/. [+` ``4 `6/d`c } 3-[ 13VZ-ZdV 1/-Z`.u V34\ Z-[  Zc` .-[ 3^ -[`
American people, who tell pollsters they trust small business more than almost any other
Z4.-Z-,-Z34tA ![--`/XZ 2 C3Z4.34u supra.
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entrepreneurial DNA— d36634 -/Z- -[- c/Z+`. -[`6 ]-3 try, and then
,V-Z6-`V}u -3 .,dd``ctA50 As Perry Gresham, defined it:
The entrepreneur in America can be truly classified a rare
bird. [One that] differs from the conventionally defined
,.Z4`..64 Z4 64} }.t @[` `4-/`1/`4`,/=. 63-Z+`. /` 43-
merely to avoid loss; turn a modest profit, if possible; defend the
organization; maintain a position; and win approval for exemplary
conduct. The entrepreneur is possessed above all with drive,
insight, and ingenuity.51
@[` ^Zd-Z34V d[/d-`/ :ZVV} :34W ^Z/.- 11`/`c Z4 C3Vc [V=.
UHMP d[ZVc/`4=. 43+`Vu Charlie and the Chocolate Factory.52 In 1971, its
cinematic adaptation, Willy Wonka and the Chocolate Factory, opened in
theaters.53 Despite the film being a box office flop, it would later become a
beloved cult classic for many Americans.54 In 2014, the film, Willy Wonka
and the Chocolate Factory, would be named a cinematic treasure that was to
then be preserved, for all time, on the National Film Registry in the Library
of Congress for its significance in American culture.55
[V=. X3}^,Vu }`- c`+Z3,., storyline has provided fertile ground for
countless fan theories, even to this day.56 k4 64} }.u ![/VZ`=. X3,/4`} Z.
a classic underdog story, whose popularity can be accredited to what some
scholars have theorized as being a reflection of our desire for justice.57
$V-[3,\[ ![/VZ` Z. -`d[4ZdVV} -[` .-3/}=. 1/3-\34Z.-u58 for many, it is Willy
:34W=. d[ZVc-like character who continues to inspire today.59
50. Philip J. Weiser, Innovation, Entrepreneurship, and the Information Age,
9 J. ON TELECOMM. & HIGH TECH. L. 1, 2 (2011).
51. Gresham, supra note 6.
52. See DAHL, supra note 5, at 15.
53. See Cinematic Treasures Named to National Film Registry, LIBR. CONG.
(Dec. 17, 2014), http://www.loc.gov/item/prn-14-210/.
54. Allanah Faherty, 8 Amazing Facts You Probably Never Knew About Willy
Wonka & the Chocolate Factory, MOVIE PILOT (Aug. 23, 2017, 4:18 AM),
http://www.moviepilot.com/p/willy-wonka-and-the-chocolate-factory-facts/2491839;
Cinematic Treasures Named to National Film Registry, supra note 53.
55. Cinematic Treasures Named to National Film Registry, supra note 53.
56. See Chris Heady, 0)iUUN )onWa’ Ks a Hot 4ree9ier '& Cears Hater, USA
TODAY: LIFE (June 27, 2016, 6:12 PM),
http://www.usatoday.com/story/life/movies/2016/06/25/willy-wonka-45th-anniversary-
rewatch/86287052/.
57. Jacob M. Held, On Getting Our Just Desserts: Willy Wonka, Immanuel
Kant, and the Summum Bonum, in ROALD DAHL AND PHILOSOPHY: A LITTLE NONSENSE NOW
AND THEN 19, 19b20 (Jacob M. Held ed., 2014).
58. See Robinson, supra note 3.
59. See Amy Feldman, MoS /roXect "’s ,NUer FerricW 4hanneled His Inner
Willy Wonka to Turn Around His Gum Startup, FORBES: ENTREPRENEURS (July 12, 2017, 7:30
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`.1Z-` .36` 3^ -[` .-3/}=. d/Z-Zd.u60 many still see Wonka as
something of an entrepreneurial icon.61 In recent years, several entrepreneurs
have been dubbed the Willy Wonka of various consumer products, such as
cars,62 soap,63 gum,64 cheese,65 and even marijuana.66 In the world of coffee,
former Starbucks CEO, Howard Schultz, has credited Willy Wonka as being
-[` 1/Z6/} Z4.1Z/-Z34 ^3/ -[` d3614}=. 4`u [Z\[-end, Seattle-based
d3^^``[3,.`u -[` ]C`.`/+` C3.-`/} 4c @.-Z4\ C336tA67 Schultz, who
.-`11`c c34 . !qF -3 ^3d,. 34 -[` d3614}=. 4` 1/`6Z,6 /4cu .Zc
Z4  6`cZ Z4-`/+Z` -[-u ]-[` d3614}=. Z4-`4- Z-[ -[` C3.-`/} . -3
create a multi-sensory retail experience not only that would elevate coffee,
but that was really unlike any retail experience in the worldtA68 Since then,
other big retailers—such as Whole Foods and Urban Outfitters—have
^3VV3`c B-/,dW.=. V`c -3/c. Z4d3/13/-Z4\ :34W=. .-}V` 3^
experience-driven marketing.69 $. -[` ",.Z4`.. k4.Zc`/ /`13/-.u :34W=.
AM), http://www.forbes.com/sites/forbestreptalks/2017/07/12/how-project-7s-tyler-merrick-
channeled-his-inner-willy-wonka-to-turn-around-his-gum-startup/.
60. See Chryl Corbin, Deconstr3ctin$ )iUUN )onWa’s 4hocoUate RactorNV
Race, Labor, and the Changing Depictions of the Oompa-Loompas, 19 BERKELEY MCNAIR
RES. J.u $1/t TrUTu - PKu ORt ]@[` ^d- -[- :34W smuggled the Oompa-Loompas out of
Africa in crates and into this factory speaks to its illegality and takes on the characteristic of
the Trans-$-V4-Zd BV+` @/c`tA Id. - OR {dZ--Z34 36Z--`cyt ]$4c [- k ^3,4c . -[- -[`
classic I remember, being full of childlike fantasy, is actually kind of a story about a raging
1.}d[31-[ [3 .3VZdZ-. d[ZVc/`4 3/VcZc` -3 6,/c`/tA l`c}u supra note 56.
61. See Strauss, supra note 10.
62. James Quinn, Ks ,esUa’s TUon F3sW the )iUUN )onWa of the 4ar FaWin$
World?, TELEGRAPH: BUS. (June 2, 2016, 10:04 AM),
http://www.telegraph.co.uk/business/2016/06/01/is-teslas-elon-musk-the-willy-wonka-of-the-
car-making-world/.
63. Chris Weller, Inside the Surreal LUSH Factories, Where the Willy Wonka
of Soap Is Reinventing Cosmetics, BUS. INSIDER: TECH INSIDER (Sept. 30, 2016, 10:00 AM),
http://www.businessinsider.com/lush-factory-photo-tour-inside-the-willy-wonka-factory-of-
soap-2016-9.
64. Feldman, supra note 59.
65. Chloe Sorvino, The Big Cheese, FORBES, June 13, 2017, at 100, 102.
66. Julian Sonny, Feet ,ri99 Je=erA the 0)iUUN )onWa of )ee(’ ,rNin$ to
Bring Marijuana Vending Machines to a City Near You, ELITE DAILY: CULTURE (Feb. 25,
2014, 4:20 PM), http://www.elitedaily.com/life/culture/meet-tripp-keber-the-willy-wonka-of-
weed-trying-to-bring-marijuana-vending-machines-to-a-city-near-you/.
67. See Justin Bariso, Starbucks Is Making a Major Change That Just May
Alter the Way the World Drinks Coffee, INC.: BEST INDUSTRIES (Mar. 20, 2017),
http://www.inc.com/justin-bariso/starbucks-is-making-a-major-change-that-just-may-alter-
the-way-the-world-drinks-.html.
68. Id.; Kate Taylor, )iUUN )onWa’s 4hocoUate RactorN Ks the 5U3e9rint for the
Future of Retail, BUS. INSIDER: RETAIL (July 17, 2016, 1:13 PM),
http://www.businessinsider.com/starbucks-whole-foods-invest-in-experience-2016-7
(emphasis added).
69. Taylor, supra note 68.
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C[3d3V-` od-3/} [. `d36` ]-[` V,`1/Z4- ^3/ -[` ^,-,/` 3^ /`-ZVtA70 The
Z613/-4d` 3^ :ZVV} :34W=. Z4^V,`4d` . 4 Z4.1Z/-Z34Vu `4-/`1/`4`,/ZV
Zd34 Z. `d36Z4\ Z4d/`.Z4\V} 63/` Z613/-4- . $6`/Zd=. `d3436}
continues to decline.71
B. Entrepreneurs in the New Age of Innovation
k4 -[` >4Z-`c B--`.u -[` .6VV ,.Z4`.. .`d-3/ `61V3}. ]4`/V} [V^
of the [current] workforce, and produc[es] over one--[Z/cA 3^ -[` 4-Z34=.
GDP.72 In addition to being the leading creator of jobs in the private sector,
small business is also credited as being the driving force behind innovation.73
1. New Age of Innovation
Innovation has become a buzzword in recent years.74 As Professor
h`+Z4 :`/d[ 1V}^,VV} 3.`/+`cu ]Z443+-Z34G k- Z. .36`-[Z4\
everyone is in favor o^ t t t }`- 43 34` /`VV} ,4c`/.-4c. Z-tA75 Virtually
every definition of innovation will be based on what it produces, rather than
a process itself.76 o3/ `~61V`u ]Z443+-Z34 Z. .Z\4Z^Zd4- 13.Z-Z+` d[4\` t
70. Id.
71. See André van Stel et al., The Effect of Entrepreneurial Activity on
National Economic Growth, 24 SMALLBUS. ECON. 311, 312 (2005).
The last two decades have witnessed both large—conglomerate—
companies increasingly concentrating on core competences and experiencing mass
lay-offs—especially in traditional manufacturing industries—and high-technology
innovative small firms hav[e] come to the forefront of technological development
in many—new—industries. These developments would suggest the key importance
for modern economies [is] a sound entrepreneurial climate for achieving economic
progress.
Id.
72. Dicke, supra 43-` Ju - UUt ]>4Z-`c B--`. .6VV ,.Z4`..`. `61V3}`c
57.9 million people, or 47.8% of the private 3/W^3/d`u Z4 TrUPtA Small Business Profile,
2017 U.S. SMALLBUS. ADMIN.: OFF. ADVOCACY 1.
73. Dicke, supra note 8, at 15b16.
74. See Scott Berkun, The Best Definition of Innovation, SCOTT BERKUN (Apr.
3, 2013), http://www.scottberkun.com/2013/the-best-definition-of-innovation/; Why
Innovation Is Tough to Define G and Even Tougher to Cultivate, KNOWLEDGE@WHARTON:
INNOVATION (Apr. 30, 2013), http://knowledge.wharton.upenn.edu/article/why-innovation-is-
tough-to-define-and-even-tougher-to-cultivate/.
75. Why Innovation Is Tough to Define G and Even Tougher to Cultivate,
supra note 74.
76. See Berkun, supra note 74.
[H]ere is the best definition: Innovation is significant positive change. [It is] a
result. [It is] an outcome. [It is] something you work towards achieving on a
project. If you are successful at solving important problems, peers you respect will
call your work innovative and you an innovator. Let them choose the word.
Id.
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. . . [It is] an outcome. [It is] something you work towards achieving on a
1/3X`d-tA77 The importance of entrepreneurship—and the impact of
innovation—becomes particularly important when placed in context with
developments in The Information Age.78
The Information Age began in 1970, with the invention of the
microcomputer.79 Forty years later, one-[V^ 3^ -[` q/-[=. 131,V-Z34 Z.
connected by smartphone—for perspective, in 2017, that is approximately
3,739,698,500 people.80 In simple terms, internet and technology has made it
easier than ever to share massive volumes of information on a global scale.81
]@[` Z61d- 3^ `4-/`1/`4`,/.[Z1 Z4 -[` Z4^3/6-Z34 \` Z. `Z4\ ^`V- d/3..
-[` \V3`tA82 The surge of globally accessible information has led to an
equally forceful surge of new innovations in digital technology, which many
[+` .,\\`.-`c /` ^,4c6`4-VV} d[4\Z4\ ]43- 34V} ,.Z4`..u ,- V.3
.3dZ`-}u 13VZ-Zd.u 4c -[` `d3436}tA83 For this reason, many scholars have
more accurately termed our current era as being: The New Age of
Innovation.84
The concept of a New Age of Innovation was first introduced by
Professor C.K. Prahalad, who argues that a new global market of competition
Z. /Z.Z4\u [Zd[ Z. `Z4\ ^,`V`c ]} cZ\Z-Z|-Z34u ,Z0,Z-3,. d344`d-Z+Z-}u 4c
77. Id.
78. Weiser, supra note 50, at 3; Ryan Allis, Entering the Innovation Age,
STARTUP GUIDE, http://www.startupguide.com/world/the-innovation-age/ (last visited Apr. 18,
2018).
79. Allis, supra note 78.
80. See World Internet Usage and Population Statistics: March 31, 2017 -
Update, INTERNET WORLD STATS (Mar. 31, 2017),
http://www.internetworldstats.com/stats.htm
[http://web.archive.org/web/20170627173210/http://www.internetworldstats.com/stats.htm].
81. See Allis, supra 43-` KJt ]@[` k4^3/6-Z34 $\` t t t [. /3,\[- Z-[ Z-
the greatest forty-five years in the history of human progress, leading to substantial increases
in life-expectancy, per capita income, and literacy and significant decreases in infant mortality
4c -[` 4,6`/ 3^ 1`31V` VZ+Z4\ Z4 13+`/-} /3,4c -[` 3/VctA Id.
82. Weiser, supra note 50, at 3.
Increasingly, entrepreneurs are finding business models that can deliver the
information age to populations around the world. Consider, for example, how Iqbal
Quadir, a Bangladeshi who emigrated to the [United States], developed a plan for
using microfinance to enable women in villages to buy mobile phones and charge
for access to them. Based on that plan, Bangladesh now has over 270,000 phone
ladies, who, using a specially designed mobile phone with long-lasting batteries,
are selling minutes to local villagers. The venture now enjoys annual revenues in
the neighborhood of $1 billion—all by tapping an entrepreneurial spirit and hunger
for access to the information age.
Id.
83. Birkinshaw, supra note 14.
84. See PRAHALAD&KRISHNAN, supra note 17, at 6.
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\V3VZ|-Z34tA85 Because of this, it is now imperative for the survival of
firms—in all industries—to restructure their organization in order to foster
Z443+-Z34 . ]43- X,.- `1Z.3cZd Z\ /`W-[/3,\[.uA ,- continuous
innovation.86
2. Impact of Regulations on Innovation
The rise of digital information technology has led to what some
Harvard scholars have termed as disruptive innovation.87 The theory of
cZ./,1-Z+` Z443+-Z34 Z. -[- ] .6VV`/ d3614} Z-[ ^``/ /`.3,/d`. d4
unseat an established, successful business by targeting segments of the
market that have been neglected by the incumbent, typically because it is
^3d,.Z4\ 34 63/` 1/3^Z-V` /`.tA88 The impact of disruptive innovation, as
explained by finance experts at the $8.8 billion dollar management firm,
McKinsey & Company, is that:
Digital technology is disrupting industry after industry—
and quickly separating winners from losers. The spoils are going
to the boldest innovators. A McKinsey survey of more than 2000
executives in industries affected by digital disruption shows that
the companies with the highest revenue and earnings growth led
the disruption . . . .
Most insurers, though, do not have innovation in their
e$t C`\,V-Z34 [. d,/`c Z4d,6`4-.= ZVZ-} -3 `~1`/Z6`4- t t
85. Id. - Mu UUt ]The New Age of Innovation focuses on how information
technologies and access to a global network of resources present a new competitive
environment for companies, creating new opportunities and prerequisites for successfully
achieving and sustaining continuo,. d[4\` 4c Z443+-Z34tA E,V3 oZ\,`Z/`c3u The New Age
of Innovation: Driving Cocreated Value Through Global Networks by C.K. Prahalad and
M.S. Krishnan, 28 J. PRODUCT INNOVATION MGMT. 138, 138 (2011) (book review); see also
Basil Moftah, The Global State of Innovation, FORBES: INVESTING (May 28, 2015, 9:35 AM),
http://www.forbes.com/sites/basilmoftah/2015/05/28/the-global-state-of-innovation/.
By all accounts, we are living in a golden age of innovation. In the last decade
alone, we have witnessed the introduction [of] landmark inventions, from driverless
cars, to bionic limb reconstructions, to the discovery of the Higgs Boson.
Advancements like these are inspiring new generations of innovators, agents of
change, and curious minds to dream of a better future.
On the surface, our analysis confirmed this thesis, finding that total
worldwide patent volume has reached a record high, with over 2.1 million unique
inventions published over the past year.
Moftah, supra.
86. See PRAHALAD&KRISHNAN, supra note 17, at 2b3.
87. Birkinshaw, supra note 14; Rosamond Hutt, What Is Disruptive
Innovation?, WORLD ECON. F.: AGENDA (June 25, 2016),
http://www.weforum.org/agenda/2016/06/what-is-disruptive-innovation/.
88. Hutt, supra note 87.
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. . But innovate they must. . . . [T]hey will get left behind if they
fail simultaneously to use digital technology to innovate and build
new business.89
k4 -[` \V3V `d3436}u ]-[` Z4-`/4-Z34V c}46Zd. 3^
entrepreneurship [and innovation] are spurring competition between
d3,4-/Z`.tA90 Curtis Carlson, [`c 3^ !VZ^3/4Z=. B-4^3/c C`.`/d[
k4.-Z-,-`u /4. -[- ]$6`/Zd=. Z4^3/6-Z34 -`d[43V3\}u .`/+Zd`.u 4c
medical-c`+Zd`. Z4c,.-/Z`. /` 3,- -3 ` V3.-tA91 The biggest threats,
Carlson points out, are from India and China.92 Sergey Brin, co-founder of
Google, when asked about whether government should regulate innovation
.ZcG ]@[` `.- Z443+-Z34 13VZd} Z. 1/3V} 34` -[- c3`. -[` V`.-t
gZ`/-} Z.  13`/^,V ^3/d`tA93 C3`/- o/Zc`V 3.`/+`c -[- ]-`d[43V3\} 4c
the pursuit of improvement are ultimate expressions of freedom; of the
capacity of humans to reject the limitations of their past and their experience,
to transcend the boundaries of their biological capacities and their social
-/cZ-Z34.tA94
When both Google co-founders, Sergey Brin and Larry Page, were
asked if there was any future of Google entering the health industry, Page
expressed flatly that:
[H]ealth is just so heavily regulated, [it is] just a painful business
to be in. . . . Even though we have some health projects, [we will]
be doing it to a certain extent. But I think the regulatory burden in
89. Kazaks et al., supra note 16, at 28; 6;erica’s 5est Fi(siLe T;9UoNers
List: #66 Mckinsey & Company, FORBES: 2017 RANKING,
http://www.forbes.com/companies/mckinsey-d3614}s {^3VV3 ]8MM $6`/Zd=. "`.- fZc.Z|`
q61V3}`/.A [}1`/VZ4W* -[`4 ^3VV3 ]8MM fdhZ4.`} 2 !3614}A [}1`/VZ4Wy {V.- +Zsited Apr.
18, 2018). According to Forbes, McKinsey & Company was estimated to be valued at $8.8
billion at the end of the 2016 fiscal year. 6;erica’s 5est Fi(siLe T;9UoNers HistV !##
Mckinsey & Company, supra.
90. Weiser, supra note 50, at 4.
91. Vaitheeswaran & Carson, supra note 15.
92. Id.
]k 1/`cZd- -[- 6ZVVZ34. 3^ X3. ZVV ` c`.-/3}`c Z4 3,/ d3,4-/}u VZW` Z4 -[` UHJr.
when American firms refused to adopt total-quality management techniques while
-[` j14`.` .,/\`c [`ctA @[` 34V} } 3,-u !/V.34 Z4.Z.-.u Z. ]-3 V`/4 -[`
-33V. 3^ Z443+-Z34A 4c ^3/\` `4-Z/`V} 4`u W43V`c\`-based industries in energy
technology, biotechnology, and other science-based sectors.
Id.
93. Id.
94. Id.
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the [United States] is so high . . . it would dissuade a lot of
entrepreneurs.95
Regulatory build-up concerns are not only appearing in insurance,
technology, and health, but are also showing up in banking and finance.96 In
a letter to the Office of Comptroller of the Currency last year, the
Independent Community Bankers of America wrote that:
Community banks today are subject to an unprecedented level of
regulation and supervisory review that regulators continually point
to as a signal of great financial strength in the vast financial
services industry. . . . [T]he biggest barrier to future innovation for
community banks is the regulatory burden these institutions face
on a daily basis.97
3. Impact of Regulations on Entrepreneurship
A 2017 survey conducted by the National Small Business
$..3dZ-Z34 {]eB"$Ay /`+`V`c -[- -[` +`/\` .6VV ,.Z4`.. 34`/
spends $12,000 each year on government regulations.98 The average
regulatory start-up cost for small businesses is almost seven times that—at
the cost of $83,019.99 The study also revealed that 44% of businesses
reported spending a minimum of forty hours each year dealing with federal
regulations, with 30% spending the same amount on state and local
regulations.100 When coupled with the market risks already inherent in the
start-,1 Z4c,.-/}u -[`.` ,4d[`dW`c /`\,V-3/} ,/c`4. ]/`1/`.`4-  6X3/
hurdle . . . [for] many would-` `4-/`1/`4`,/.tA101
95. Colleen Taylor, Google Co-Founders Talk Regulation, Innovation, and
More in Fireside Chat with Vinod Khosla, TECHCRUNCH (July 6, 2014),
http://www.techcrunch.com/2014/07/06/google-co-founders-talk-long-term-innovation-
making-big-bets-and-more-in-fireside-chat-with-vinod-khosla/.
96. See id.; JD Alois, Community Banks Tell US Government Regulatory
Burden Hurts Innovation, CROWDFUND INSIDER (June 5, 2016, 9:49 PM),
http://www.crowdfundinsider.com/2016/06/86514-community-banks-tell-us-government-
regulatory-burden-hurts-innovation/.
97. Letter from Karen M. Thomas, Senior Exedt ;Zd` E/`.Zc`4-u n3+=-
Relations & Pub. Policy, Indep. Cmty. Bankers of Am., to the Honorable Thomas J. Curry,
Comptroller of the Currency 2, 6 (May 31, 2016) (on file with author); see also Alois, supra
note 96.
98. NAT=L SMALLBUS. ASS=N, supra note 13, at 2.
99. Id. at 9.
100. Id. at 5.
101. Id. at 9; see also Sreekanth Ravi, When Launching Your Startup, Consider
These 5 Risks, ENTREPRENEUR: STARTING BUS. (May 21, 2014),
http://www.entrepreneur.com/article/234094.
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In 2017, the Heritage Foundation released its global Index of
Economic Freedom.102 The results of this study caught the attention of
o@!=. d-Z4\ d[Z/364u f,/``4 F[V[,.`4u [3 `61[.Z|`c Z4 [`/
/`6/W. - -[` n`3/\` f.34 g C`+Z`=. @`4-Z`-[ $44,V $4-Z-/,.-
B}613.Z,6 -[-G ]o3/ -[` 4Z4-[ -Z6` .ince 2008, America has lost ground.
The United States now ranks [seventeenth] out of 180 ranked economies.
Business freedom and labor freedom, two of the twelve factors evaluated, are
634\ -[3.` -[- [+` c`dVZ4`c .Z4d` TrUUtA103
Ohlhausen particularly expressed her concerns about excessive
occupational licensing regulations and the disproportionate impact they have
on lower and middle-class Americans.104 Many of the current occupational
licensing regulations beg the question of what, if any, legitimate state interest
in protecting public health and safety they could possibly be advancing to
justify limiting the economic liberties of Americans.105
Occupational licensing stands out as a particularly
egregious example of this erosion in economic liberty. In the
1950s, less than [5%] of jobs required a license. Estimates today
place that figure between 25 and 30[%]. Today, licensing
requirements reach far beyond doctors, electricians, and other
fields where public health and safety issues are clearer. Instead,
licensing requirements extend to auctioneers, interior designers,
make-up artists, hair-braiders, and numerous other occupations.
The public safety and health rationale for regulating many
of those occupations ranges from dubious to ridiculous.
Consumers can, and do, easily evaluate the quality of interior
designers, make-up artists, hair-braiders, and others. I challenge
anyone to explain why the state has a legitimate interest in
protecting the public from rogue interior designers carpet-bombing
living rooms with ugly throw pillows.
. . . .
The proliferation of unnecessary and overbroad
occupational licensing regimes not only burdens consumers and
the economy, it hurts many average Americans who want to enter
these occupations. A 2011 study using standard economic models
estimated that restrictions from occupational licensing resulted in
102. TERRY MILLER ET AL., INST. OF ECON. FREEDOM, 2017 INDEX OF
ECONOMIC FREEDOM (2017).
103. Ohlhausen, supra note 13, at 2 (footnotes omitted).
104. Id. at 3b4.
105. See id. at 1, 3b4.
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up to 2.85 million fewer jobs with an annual cost to consumers of
$203 billion.106
Two important points can be drawn from the impact excessive
regulations have on economic liberty: (1) that innovation, entrepreneurship,
and economic liberty are growing increasingly important in the rapidly
advancing digital age; and (2) that the time may now be ripe to re-examine
judicial review of economic regulations.107
III. CONSTITUTIONALCHALLENGES TO ECONOMIC LIBERTY
For over a century, the legal institution has been at odds in a great
intellectual debate on the meaning of economic liberty in constitutional
law.108 Legal scholars often define economic liberty as an individual right.109
Specifically, as a property and contract right—-[- Z.u ]-[` /Z\[- -3 d0,Z/`u
use, and possess private property, and the right to enter into private contracts
3^ 34`=. d[33.Z4\tA110 The Institute for Justice and many other organizations
take the position that economic rights are fundamental rights, protected under
the Federal Constitution.111 However, for almost a century, the Supreme
Court has taken a very different stance on the topic of individual economic
106. Id. at 3b4 (emphasis added).
Market dynamics . . . naturally weed out those who provide a poor service, without
danger to the public. For many other occupa[nts], the costs of added regulation
limit the number of providers and drive up prices. These costs often dwarf any
public health or safety need and may actually harm consumers by limiting their
access to beneficial services.
Id. at 3.
107. See Birkinshaw, supra note 14; Economic Liberty Backgrounder, INST.
FOR JUST., http://www.ij.org/issues/economic-liberty/backgrounder/ (last visited Apr. 18,
2018).
108. Robert A. Lawson, Economic Freedom, in THE CONCISE ENCYCLOPEDIA
OF ECONOMICS 124, 124 (David R. Henderson ed., 2008).
109. See Randy E. Barnett, Does the Constitution Protect Economic Liberty?,
35 HARV. J.L. & PUB. POL=Y 5, 5 (2012). Georgetown University of Law, Professor Randy
Barnett, takes on the task of defending the right to contract, as an economic liberty, under the
Privileges or Immunities Clause. Id.
110. Id.
111. See Economic Liberty Backgrounder, supra note 107.
The philosophy of [the Institute for Justice] . . . is simple: People have a right to
engage in productive activity—i.e., to make a living—free from undue government
interference. The [United States] Supreme Court and lower federal courts
acknowledge the existence of that right but have all too often refused to enforce it
in any meaningful way. [The Institute for Justice] aims to correct that error by
demonstrating that economic liberty not only matters morally, but that protection
for economic liberty has a genuine basis in the text, history, and original meaning
of the [United States] Constitution and that economic liberty is entitled to a
meaningful level of judicial review.
Id.
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rights.112 Unlike many of the unenumerated privacy rights protected under
substantive due process, such as marriage and reproduction, the Supreme
Court has long rejected recognizing economic liberty as a fundamental
right.113 However, there was a time in constitutional history when the
Supreme Court was not so deferential towards legislative intrusions on
economic liberties.114 In fact, there .  -Z6` [`4 ]-[` !3,/- .-33c Z4
[strong] opposition to an ever-increasing tide of economic and social
V`\Z.V-Z34tA115 History remembers it beginning in 1905, when the Supreme
Court issued one of its most notorious constitutional rulings, which would
later become the namesake for an era in Lochner v. New York.116
A. Lochner v. New York
For decades, the conventional narrative has been that the Supreme
!3,/-=. /,VZ4\ Z4 Lochner ]. 3+Z3,.V} 4c Z//`c``6V} /34\tA117 It
[. ``4 /`^`//`c -3 . ]-[` -3,d[.-34` 3^ X,cZdZV `//3/uA [Zd[ 43 ^Z/6V}
resides in the American [constitutional] anticanon.118 Most often, Lochner is
cited for the evils of judicial overreach[] or judicial activism—that is, the
]ZVV`\Z-Z6-` Z4-/,.Z34 } -[` d3,/-. Z4-3  /`V6 1/31`/V} /`.`/+`c -3 -[`
13VZ-ZdV /4d[`. 3^ \3+`/46`4-tA119 Despite the overwhelming consensus
among legal scholars of Hochner’s disfavored status, the reason for why
Lochner was wrong is still a matter of unsettled debate.120
112. See Colby & Smith, supra note 28, at 530b31.
113. See id. at 529; Levy, supra note 24, at 344.
114. Levy, supra note 24, at 342b44.
115. Id. at 342b43.
116. 198 U.S. 45 (1905); see also Colby & Smith, supra note 28, at 528, 533,
535.
117. Colby & Smith, supra note 28, at 528; see also Lochner, 198 U.S. at 64b
65.
118. Jamal Greene, The Anticanon, 125 HARV. L. REV. 379, 380, 417b18
{TrUUy {0,3-Z4\ +Zc qt "`/4.-`Z4u g3d[4`/=. g`\d}’s He$acy, 82 TEX. L. REV. 1, 2
(2003)); see also Lochner, 198 U.S. at 45; Colby & Smith, supra note 28, at 536. The
American anticanon is often understood in legal and political culture to be among the few
B,1/`6` !3,/- c`dZ.Z34. ][3.` d`4-/V 1/313.Z-Z34. VV V`\Z-Z6-` c`dZ.Z34. 6,.- /`^,-`tA
Greene, supra - RJrt @[`} /` 3^-`4 Zc`4-Z^Z`c . `Z4\ ]-[` B,1/`6` !3,/-=. 3/.-
c`dZ.Z34.A ^3/ -[`Z/ weak constitutional analysis. Id. However, the author interestingly argues
-[- -[` ]4-Zd434ZdV d.`. c3 43- involve unusually bad reasoning, nor are they uniquely
63/VV} /`1,\44-tA Id. Rather, they are a product of historical happenstance, and their
.--,. Z. 6`/`V} /`^^Z/6`c } ].,.`0,`4- Z4-`/1/`-Z+` d366,4Z-Z`.= ,.` 3^ -[`6 . 
/[`-3/ZdV /`.3,/d`tA Id.
119. Colby & Smith, supra note 28, at 535; Sunstein, supra note 28, at 874; see
also Lochner, 198 U.S. at 45.
120. Colby & Smith, supra note 28, at 529, 540b41; see also Lochner, 198 U.S.
at 45.
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In Lochner, the Supreme Court was tasked to review the
constitutionality of a New York labor regulation prohibiting bakeries from
allowing their employees to work for more than sixty hours per week.121 In a
five-^3,/ c`dZ.Z34u -[` !3,/- [`Vc -[- -[` V3/ /`\,V-Z34 ]Z4-`/^`/`c Z-[
-[` /Z\[- 3^ d34-/d- `-``4 -[` `61V3}`/ 4c `61V3}``.tA122 The right to
d34-/d-u -[` !3,/- c`dV/`cu ]Z. 1/- 3^ -[` VZ`/-} 3^ -[` Z4cZ+Zc,V 1/3-`d-`c
by the Fourteenth A6`4c6`4- 3^ -[` >4Z-`c B--`. !34.-Z-,-Z34tA123 After
reviewing the regulation under what would later be known as strict scrutiny,
-[` !3,/-=. 6X3/Z-} ^3,4c -[- Z- ]. 43- 4`d`../} -3 1/3-`d- W`/}
employees from an imbalance in bargaining power, to protect the public
[`V-[u 3/ -3 1/3-`d- -[` [`V-[ 3^ W`/} `61V3}``.tA124 In doing so, the
!3,/- d34dV,c`c -[- -[` V3/ /`\,V-Z34 . ]4 ,4/`.34V`u
unnecessary, and arbitrary interference with the right of the individual to his
1`/.34V VZ`/-}tA125
In what would later become his famous dissent, Justice Holmes
rejected that the right to contract was a liberty protected under the Fourteenth
Amendment.126 Holmes argued that the Justices on the majority had wrongly
decided the case based on their personaV 3/ 63/V \/``6`4- Z-[ ]4
`d3436Zd -[`3/} t t t  V/\` 1/- 3^ -[` d3,4-/} cZc 43- `4-`/-Z4uA /-[`/
-[4 34 -[` ]+V,`. t t t d3cZ^Z`c Z4 -[` !34.-Z-,-Z34tA127 The Constitution, he
c`dV/`cu ]Z. 43- Z4-`4c`c -3 `63c}  1/-Zd,V/ `d3436Zd -[`3/}u whether
of paternalism and the organic relation of the citizen to the State or of laissez
fairetA128 Holmes suggested that if courts are to strike down democratically
enacted V`\Z.V-Z34 Z4 c`^`4.` 3^ ]VZ`/-} Z4 -[` o3,/-``4-[ $6`4c6`4-uA Z-
must be only w[`4 ]Z- d4 ` .Zc -[-  /-Z34V 4c ^Z/ 64 4`d`../ZV}
121. Lochner, 198 U.S. at 46, 52.
122. Id. at 53; Colby & Smith, supra note 28, at 533.
123. Lochner, 198 U.S. at 53. In support of its rationale, the Court noted that
-[`/` 6} ` -Z6`. 4 ]`61V3}`` 6} c`.Z/` -3 `/4 -[` `~-/ 634`}u [Zd[ 3,Vc /Z.`
from his working more than the prescribed time, but this statute forbids the employer from
1`/6Z--Z4\ -[` `61V3}`` -3 `/4 Z-tA Id. at 52b53.
124. Colby & Smith, supra note 28, at 533 (footnotes omitted) (citing Lochner,
198 U.S. at 57, 59).
125. Lochner, 198 U.S. at 56.
126. Id. at 74b76; Colby & Smith, supra note 28, at 534; Sunstein, supra note
28, at 877b78.
127. Lochner, 198 U.S. at 75; Greene, supra note 118, at 418; see also Colby &
Smith, supra note 28, at 534.
128. Lochneru UHJ >tBt - KOt ]@[` !34.-Z-,-Z34 Z. 6c` ^3/ 1`31V` 3^
fundamentally differing views, and the accident of our finding certain opinions natural and
familiar or novel and even shocking ought not to conclude our judgment upon the question
[`-[`/ .--,-`. `63c}Z4\ -[`6 d34^VZd- Z-[ -[` !34.-Z-,-Z34 3^ -[` >4Z-`c B--`.tA Id. at
76.
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et al.: Nova Law Review Full Issue Volume 42, Issue 3
Published by NSUWorks, 2018
466 NOVA LAW REVIEW [Vol. 42
3,VcA \/`` -[- Z- Z4^/Z4\`c 34 ]^,4c6`4-V 1/Z4dZ1V`. . -[`} [+` ``4
,4c`/.-33c } -[` -/cZ-Z34. 3^ 3,/ 1`31V` 4c 3,/ VtA129
Much of the controversy giving rise to Lochner=. infamy was the
11/`4- cZ.d/`14d} `-``4 -[` !3,/-=. d34dV,.Z34 -[- -[` e` 3/W V
. 43-  [`V-[ /`\,V-Z34u 4c ]-[` /`VZ-Z`. 3^ -[` .`-.[31-era
3/W1Vd`A d34cZ-Z34. 3^ -[` -Z6`t130 The next three decades would become
an era, as the activist Lochner-era Court struck down the majority of the
progressive labor, health, and workplace laws under the New Deal, which
/\,V} 6} [+` ]d34-/Z,-`c -3 3/ 3/.`4`c -[` n/`- `1/`..Z34tA131
It was not until 1937 when the new, liberal-majority Supreme Court ended
the Lochner era in the case West Coast Hotel Co. v. Parrish.132 In upholding
a state minimum wage law, the Court declared that:
[T]he Constitution does not speak of freedom of contract. It
speaks of liberty and prohibits the deprivation of liberty without
due process of law. In prohibiting that deprivation, the
Constitution does not recognize an absolute and uncontrollable
liberty. . . . [T]he liberty safeguarded is liberty in a social
organization which requires the protection of law against the evils
which menace the health, safety, morals, and welfare of the
people.133
@[` !3,/- cc`c -[- ]-[` g`\Z.V-,/` t t t 4`d`../ZV} [.  Zc`
^Z`Vc 3^ cZ.d/`-Z34A -3 1.. V`\Z.V-Z34 Z4 3/c`/ -3 1/3-`d- 1,VZd [`V-[ 4c
safety.134 In other words, in direct contrast with the Lochner Court, the Court
announced that the Due Process Clause of the Constitution no longer
protected unenumerated rights from economic regulations.135 By doing so,
129. Id. at 76; Greene, supra note 118, at 418.
130. Colby & Smith, supra note 28, at 537b38; see also Lochner, 198 U.S. at
75.
The Legislature passed the law at issue in Lochner on the heels of a New York Press
.-3/}u `4-Z-V`c ]"/`c 4c oZV-[ !33W`c @3\`-[`/uA -[- c`-Zled the unsanitary
conditions in many New York City bakeries. As one late-nineteenth century
W`/.= ,4Z34 .13W`.64 1,- Z-u ]d34.,6`/. VZW` dV`4u [3V`.36` /`cu }`- Z^
they could go into the shops at night and see the men at work they would lose their
11`-Z-`. V-3\`-[`/tA t t t "W`/. - -[` -,/4 3^ -[` d`4-,/} 3^-`4 3/W`c Urr
hours per week in abysmal conditions, and there was evidence to support their
claim that working long hours in such an environment caused what they referred to
as white lung disease.
Colby & Smith, supra note 28, at 538.
131. Id. at 538b39.
132. 300 U.S. 379 (1937); Colby & Smith, supra note 28, at 543.
133. W. Coast Hotel Co., 300 U.S. at 391.
134. Id. at 393.
135. See id. at 391b92; Colby & Smith, supra note 28, at 543.
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-[` !3,/- `^^`d-Z+`V} ]1/36,V\-`c  X,/Z.1/,c`4d` 3^ c`^`/`4d`A -3 -[`
Legislature.136
B. Shifting Scales of Selective Judicial Scrutiny
Despite the Supreme Court having recently declared broad judicial
deference to economic regulations, one year later, it made some
exceptions.137 ]k4 -[` ^63,. ^33-43-` ^3,/A 3^ United States v. Carolene
Products Co.,138 the Court suggested that there may be times when searching
[judicial] scrutiny is needed for economic legislation that interferes with
enumerated rights found in the text of the Bill of Rights, restricts the political
1/3d`..u ]3/ Z613.`. ,/c`4. 34 Z4.,V/ 6Z43/Z-Z`.tA139 The historical
significance of this footnote was that it not only acknowledged the
incorporation of the textual Bill of Rights into the Due Process Clause of the
Fourteenth Amendment, but it also recognized that there may be non-textual
rights deserving of some constitutional protection.140
o/36 j,.-Zd` B-34`=. ^33-43-` ^3,/, rose a bifurcated rubric of
judicial scrutiny for due process challenges of economic regulations.141 All
things that the Supreme Court has ordained as being life, liberty, or property
under the Due Process Clause of the Fifth and Fourteenth Amendments of
the Constitution are considered fundamental rights, which are protected as
such by application of strict scrutiny review.142 The benefit of this
heightened review is that many regulations interfering with recognized
fundamental rights will often be struck down for having failed to be
]4`d`../} -3 ^,V^ZVV  d361`VVZ4\ \3+`/46`4-V 1,/13.`tA143 In contrast, all
other challenges to protect rights not yet recognized as being fundamental are
left with virtually no protection under the exceedingly deferential rational
136. Colby & Smith, supra note 28, at 543.
137. See United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938);
Colby & Smith, supra note 28, at 544b45; Levy, supra note 24, at 361.
138. 304 U.S. 144 (1938).
139. Carolene Prods. Co., 304 U.S. at 152 n.4; Colby & Smith, supra note 28,
at 544; Levy, supra note 24, at 361.
140. Levy, supra note 24, at 361.
141. Carolene Prods. Co., 304 U.S. at 152b53 n.4; Levy, supra note 24, at 361.
142. U.S. CONST. art. V; id. amend. XIV, § 1; Levy, supra note 24, at 335 n.19,
361 & n.125 (citing JOHN E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW 575b76
{P-[ `ct UHHUyyt ]B-/Zd- .d/,-Z4} /`0,Z/`. -[-  V ` 4//3V} -ZV3/`cu 3/ 4`d`../}u -3
fulfill a compelling governmental purpose, and almost always requires the invalidation of the
legislation in question. Strict scrutiny applies to legislation burdening fundamental rights or
`61V3}Z4\ dV..Z^Zd-Z34. .`c 34 /d` 3/ 4-Z34V 3/Z\Z4tA g`+}u supra note 24, at 335 n.19
(citations omitted) (citing NOWAK&ROTUNDA, supra, at 575b76).
143. Levy, supra note 24, at 335 n.19 (citing NOWAK & ROTUNDA, supra note
142, at 575b76).
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basis review.144 This is a much more deferential form of review, where the
d3,/- 4``c 34V} ^Z4c .36` ]d3V3/V` 1,VZd [`V-[ 3/ .^`-} X,.-Z^Zd-Z34A
for the regulation to be legitimate.145 The practical effect will almost always
result in a court upholding regulations interfering with non-fundamental
rights, irrespective of the harm it may cause.146
The problem, however, with this sliding scale of scrutiny is that the
history of its use by the Supreme Court reflects an obvious bias against
protecting economic rights.147 As argued by Professor Richard Levy, the
Court in Carolene Products ]4`+`/ ^,VV} `~1VZ4`c [} .36` /Z\[-. /`
entitled to s1`dZV 1/3-`d-Z34uA 4c 3-[`/ 434-textual rights are not.148 In
UHMOu -[` !3,/-=. Z. . 61VZ^Z`c } Z-. [3VcZ4\ Z4 Griswold v.
Connecticut,149 when Justice Douglas argued that a non-textual right of
privacy—specifically, the marital privacy to use contraceptives—emanated
^/36 -[` ].1`dZ^Zd \,/4-``. Z4 -[` "ZVV 3^ CZ\[-.tA150 As such, the Court
held that the non-textual right to privacy was to be protected as a
fundamental right under the Constitution.151 l3`+`/u -[` !3,/-=. Z.
against economic rights hit center stage in 1973 when it decided in Roe v.
Wade152 that a non-textual right to abortion—under the right to privacy—was
protected by the Constitution.153
Instead of attempting to distinguish its logic from the Lochner error,
as the Griswold Court had done, the Court in Roe simply held outright that
the right to privacy was, in fact, a fundamental right, irrespective of its lack
of textual support.154 @[` 1/VV`V. `-``4 -[` !3,/-=. /,VZ4\ Z4 Roe in
144. Id. at 335 n.19, 337 n.39, 362 (citing NOWAK & ROTUNDA, supra note
142, at 575).
The most deferential form of review is the rational basis test, which requires only
that a law be reasonably related to some conceivable legitimate purpose, and which
almost always results in a decision upholding the legislation. This test applies
unless there is some justification to employ a stricter form of rationality review, i.e.,
heightened scrutiny.
Id. at 335 n.19 (citations omitted) (citing NOWAK&ROTUNDA, supra note 142, at 574b75).
145. Id. at 335 n.19, 391 n.254 (citing Lochner v. New York, 198 U.S. 45, 60b
61 (1905)).
146. Id. at 335 n.19, 361, 391 n.256 (citing NOWAK & ROTUNDA, supra note
142, at 574b75).
147. See Levy, supra note 24, at 360b62, 371b72.
148. Id. at 362; see also United States v. Carolene Prods. Co., 304 U.S. 144,
152b53 n.4 (1938).
149. 381 U.S. 479 (1965).
150. Id. at 484; Levy, supra note 24, at 362.
151. Griswold, 381 U.S. at 484b85.
152. 410 U.S. 113 (1973).
153. See id. at 164b65; Levy, supra note 24, at 360b61.
154. See Roe, 410 U.S. at 164b65; Griswold, 381 U.S. at 481b82; Lochner v.
New York, 198 U.S. 45, 64b65 (1905); Colby & Smith, supra note 28, at 555.
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protecting the non-textual right to privacy, and the Lochner !3,/-=. `//3/ Z4
protecting the non-textual right to contract, is still an issue of contention
today.155
C. The Originalist Barrier
Unsurprisingly, many conservative judges and scholars heavily
criticized the liberal Supreme Court for its preferential logic during the rise
of privacy rights.156 After the fall of Lochner in 1937, both liberals and
conservatives condemned the Lochner Court for erroneously overreaching
into the legislative domain, in order to protect non-textual rights.157
However, the liberal !3,/-=. c`1/-,/` ^/36 X,cZdZV c`^`/`4d` -3 .`V`d-Z+`
incorporation of non-textual rights is beyond the scope of this Comment.158
The intent of this subsection is to highlight the theory advanced by
Professors Thomas Colby and Peter Smith.159
What Professors Colby and Smith present in The Return of Lochner
is an exhaustive analysis of the historical evolution of both liberal and
conservative legal thought during and after Lochner was decided in 1905.160
Their conclusion is that the theory of originalism, which underlies modern
conservative legal thought, is on the verge of changing to where it will soon
accept judicial protection of non-textual economic rights.161 Unlike the
history of liberal legal thought—which quickly departed from judicial
deference to incorporating non-textual privacy, and then struggled to justify
itself after—conservative legal thought first requires an intellectual
framework to justify incorporating non-textual economic rights.162
$dd3/cZ4\ -3 E/3^`..3/. !3V} 4c B6Z-[u ]^-`/  ^3/-[d36ing period of
hand-wringing and ideological and jurisprudential soul-searching,
conservative legal orthodoxy will ultimately embrace judicial protection for
unenumerated economic rights, including the right to contract. Conservative
legal thought . . . is 3,- -3 d36` ^,VV dZ/dV`tA163
155. See Roe, 410 U.S. at 164b65; Lochner, 198 U.S. at 63b64; Colby &
Smith, supra note 28, at 555b56.
156. See Colby & Smith, supra note 28, at 528.
157. Id. at 528b29; see also Lochner, 198 U.S. at 45.
158. Colby & Smith, supra note 28, at 529.
159. Id. at 527.
160. See Lochner, 198 U.S. at 45; Colby & Smith, supra note 28, at 532b33.
161. See Colby & Smith, supra note 28, at 531, 580.
162. See id. at 555, 558b61.
163. Id. at 579.
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IV. THE STAGE FORDEFENSE OF ECONOMIC LIBERTY
A. Rising Opposition in the Lower Courts
The Supreme Court of the United States has justified its denial of
greater protection of economic liberties on the democratic process itself.164
Meaning that the proper avenue of relief for plaintiffs whose economic
liberties have been injured by the Legislature is the ballot box, rather than
judicial intervention.165 In 1979, the Supreme Court said as much when it
[`Vcu ]-[` !34.-Z-,-Z34 1/`sumes that . . . even improvident decisions will
eventually be rectified by the democratic process and that judicial
intervention is generally unwarranted no matter how unwisely [the Court]
6} -[Z4W  13VZ-ZdV /4d[ [. d-`ctA166
In reply to the Supreme !3,/-=. cZ.`4\\`6`4-u  13`/^,V
concurring opinion in defense of economic liberties came when the United
B--`. !3,/- 3^ $11`V. ^3/ -[` Z.-/Zd- 3^ !3V,6Z {]t!tAy !Z/d,Z- c`dZc`c
Hettinga v. United States167 in 2012.168 At issue was a constitutional
challenge to a recent federal regulation governing the price milk processors
and distributors pay to dairy farmers.169 Despite there being evidence that
the legislation had been specifically targeted at Hettinga, the Court was
nevertheless forced to reject the 1VZ4-Z^^=. d[VV`4\`t170 However, touching
on the growing concerns of many Americans, Judge Brown, joined by Chief
Judge Sentelle, responded in a powerful concurring opinion:
k \/`` ^,VV} Z-[ -[` !3,/-=. 31Z4Z34t nZ+`4 -[` V34\-
standing precedents in this area, no other result is possible. Our
164. Vance v. Bradley, 440 U.S. 93, 96b97 (1979).
165. See id. at 97.
166. Id. (emphasis added) (footnote omitted).
167. 677 F.3d 471 (D.C. Cir. 2012) (per curiam).
168. See id. at 480b83.
169. Id. at 474b75.
170. Id. at 477, 479b80.
The Washington Post describe[s] Hein Hettinga as an American success story. He
emigrated to the U.S. after World War II and started as a hired hand. By 1990,
Hettinga owned half a dozen dairies and decided to build his own bottling business.
A Costco vice president showed reporters copies of an e-mail he sent to Senator
Reid during the legislative debate, explaining that Southern California purchasers
3^ 6ZVW `/` -[` +Zd-Z6. 3^ ] /|`4 d.` 3^ 1/Zd` \3,\Z4\ 4c 1/3^Z-``/Z4\ } -[`
.-/34\`.-u V/\`.- 6/W`- .,11VZ`/.uA [3 -,/4`c  c`^ `/ -3 -[` d3614}=. dVV ^3/
lower prices. Hein Hettinga changed all that. His arrangement with Costco
]V3`/`c -[` +`/\` 1/Zd` 3^ 6ZVW } -`4-} d`4-.  \VV34 3+`/4Z\[-A ,4-ZV -3
senators, one from each party, pushed through the milk legislation at issue in this
case.
Id. at 481b82 (quoting Dan Morgan et al., Dairy Industry Crushed Innovator Who Bested
Price-Control System, WASH. POST, Dec. 10, 2006, at A1).
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precedents forced the Hettingas to make a difficult legal argument.
No doubt they would have preferred a simpler one—that the
operation and production of their enterprises had been
impermissibly collectivized—but a long line of constitutional
adjudication precluded that claim.
. . .
The judiciary justifies its reluctance to intervene by
claiming incompetence—apparently, judges lack the acumen to
recognize corruption, self-interest, or arbitrariness in the economic
realm—or deferring to the majoritarian imperative. . . . The
practical effect of rational basis review of economic regulation is
the absence of any check on the group interests that all too often
control the democratic process. It allows the [L]egislature free
rein to subjugate the common good and individual liberty to the
electoral calculus of politicians, the whim of majorities, or the self-
interest of factions.
The hope of correction at the ballot box is purely illusory.
. . . Rational basis review means property is at the mercy of the
pillagers. The constitutional guarantee of liberty deserves more
respect—a lot more.171
Although the D.C. Circuit denied any form of heightened review on
arbitrary economic legislation, there has been positive movement for
protection of economic rights in lower federal courts for occupational
licensing.172
In St. Joseph Abbey v. Castille,173 the United States Court of Appeals
for the Fifth Circuit was tasked to assess the validity of a state law regulating
the funeral casket market.174 The court noted the significant regulatory
burdens were two-fold: Under the law in question, casket sales could only
]` 6c` t t t } t t t .--`-licensed funeral director[s] and only at a state-
VZd`4.`c ^,4`/V [36`tA175 Having found no consumer or public health and
safety purpose rationally related to the regulation, the court affirmed the
cZ.-/Zd- d3,/-=. X,c\6`4- -[- Z- +Z3V-`c ,` E/3d`.. 4c q0,V E/3-`d-Z34
171. Hettinga, 677 F.3d at 480, 482b83 (Brown, J., concurring) (citations
omitted); Colby & Smith, supra note 28, at 575.
172. Hettinga, 677 F.3d at 478b79; see also St. Joseph Abbey v. Castille, 712
F.3d 215, 218, 226 (5th Cir. 2013); Craigmiles v. Giles, 312 F.3d 220, 222, 228b29 (6th Cir.
2002).
173. 712 F.3d 215 (5th Cir. 2013).
174. Id. at 217.
175. Id. at 218.
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under the Fourteenth Amendment.176 In doing so, the court said that
although great deference was due to economic regulations, that did not
]c`64c X,cZdZV VZ4c4`.. -3 -[` [Z.-3/} 3^ -[` d[VV`4\`c /,V` 3/ -[`
context of its adoption nor does it require courts to accept nonsensical
`~1V4-Z34. ^3/ /`\,V-Z34tA177 Prefacing with its respect for the principles
of federalismu -[` d3,/- 443,4d`c -[- ]-[` 1/Z4dZ1V` ` 1/3-`d- ^/36 -[`
hand of the State today protects an equally vital core principle—the taking of
wealth and handing it to others when it comes not as economic protectionism
in service of the public good but as economic 1/3-`d-Z34 3^ -[` /,V`6W`/.=
13dW`-.tA178
Under a similar fact pattern, in Craigmiles v. Giles,179 the United
States Court of Appeals for the Sixth Circuit invalidated a state law granting
state-licensed funeral directors the exclusive right to sell caskets.180 Most
43-V}u Z4 Z-. [3VcZ4\u -[` d3,/- `61[.Z|`c -[- ]/-Z34V .Z. /`+Z`u
while deferential, is not toothless. . . . This measure to privilege certain
businessmen over others at the expense of consumers is not animated by a
legitimate governmental purpose and cannot survive even rational basis
/`+Z`tA181
@[` BZ~-[ !Z/d,Z-=. [3VcZ4\ Z4 Craigmiles is particularly noteworthy
because it is the only time a federal court has expressly stated that judicial
review of economic regulations could be afforded more protection than
rational basis.182 [R]ational basis with bite, although not as exacting as strict
scrutiny, is still movement in the right direction for federal courts.183
V. CONCLUSION
If contemporary constitutional jurisprudence has accepted that the
non-textual right to privacy is found within the meaning of liberty in the Due
Process Clause of the Fifth and Fourteenth Amendments, could it not also
extend that logic to economic rights?184 In Griswold, the Court drew from
the Bill of Rights the concept of personal liberty, from which it justified
176. Id. at 226; see also U.S. CONST. amend. XIV, § 1.
177. St. Joseph Abbey, 712 F.3d at 226.
178. Id. at 226b27.
179. 312 F.3d 220 (6th Cir. 2002).
180. Id. at 222, 228.
181. Id. at 229 (quoting Peoples Rights Org., Inc. v. City of Columbus, 152
F.3d 522, 532 (6th Cir. 1998)).
182. See id.
183. See id.; Levy, supra note 24, at 400 n. 301.
184. See U.S. CONST. art. V; id. amend. XIV§ 1; Roe v. Wade, 410 U.S. 113,
153 (1973); Griswold v. Connecticut, 381 U.S. 479, 483b85 (1965); Lochner v. New York,
198 U.S. 45, 53 (1905). ContraW. Coast Hotel Co. v. Parrish, 300 U.S. 379, 391b92 (1937).
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holding that the right to privacy was a fundamental right.185 Later, in Roe,
-[` !3,/- /`^^Z/6`c -[` `~Z.-`4d` 3^ -[` /Z\[- -3 1/Z+d} Z4 ]-[` o3,/-``4-[
Amendme4-=. d34d`1- 3^ 1`/.34V VZ`/-}A 4c `~-`4c`c 1/3-`d-Z34 ^3/ Z- Z4
]-[` eZ4-[ $6`4c6`4-=. /`.`/+-Z34 3^ /Z\[-. -3 -[` 1`31V`tA186 Just as the
right to privacy emanates from the Bill of Rights, could the right to contract
and the right to private property emanate from not only the Bill of Rights, but
also the Declaration of Independence?187
:Z-[Z4 -[` +`/} -`~- 3^ -[` `dV/-Z34u Z- V`+`. 43 c3,- ]-[- VV
[people] are created equal, [and] that they are endowed by their Creator with
certain unalienable Rig[-.A -[` d[Z`^ 3^ [Zd[ /` `~1/`..V} ]gZ^`u gZ`/-}u
4c -[` 1,/.,Z- 3^ l11Z4`..tA188 @[`.` ^,4c6`4-V /Z\[-. ]cZc 43- .Z61V}
d36` ^/36  1Z`d` 3^ 11`/uA ,- /-[`/ `64-`c ^/36 -[` 4-,/V /Z\[-.
inherent in all, which existed before government.189 It Z. 34V} -[` E`31V`=.
consent to be governed that empowers governments to regulate.190 This is
the social contract between the people and their government—that only for
the necessary purpose of protecting these rights is the government authorized
to act.191
When judges engage with these principles as they review
government regulations, they engage in what current Justice Thomas terms
as a higher law.192 @[Z. Z.  V -[- /`.34-`. Z-[ -[` ]13VZ-ZdV 1[ZV3.31[}
3^ -[` o3,4cZ4\ o-[`/.uA ]3^ VZ6Z-`c \3+`/46`4-u of . . . separation of
powers, and of . . . judicial restraint that flows from the commitment to
VZ6Z-`c \3+`/46`4-tA193
o3/ j,.-Zd` @[36.u ]-[` !34.-Z-,-Z34 Z.  logical extension of the
1/Z4dZ1V`. 3^ -[` `dV/-Z34 3^ k4c`1`4c`4d`uA ][`-[`/ `~1VZdZ-V} Znvoked
3/ 43-tA194 ]k^ -[` !34.-Z-,-Z34 Z. 43-  V3\ZdV `~-`4.Z34 3^ -[` 1/Z4dZ1V`. 3^
the Declaration of Independence, important parts of the Constitution are
Z4`~1VZdV`tA195 Justice Thomas adds that it was also Abraham Lincoln
whose opposition to slaver} c+4d`c -[- ]Z-[3,- -[` \,Zc4d` 3^ -[`
185. Griswold, 381 U.S. at 483b85; see also U.S. CONST. amend. XIV§ 1.
186. Roe, 410 U.S. at 153.
187. See THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776); Griswold,
381 U.S. at 484; Barnett, supra note 109, at 5; Levy, supra note 24, at 362; Clarence Thomas,
The Higher Law Background of the Privileges or Immunities Clause of the Fourteenth
Amendment, 12 HARV. J.L. & PUB. POL=Y 63, 68 (1989).
188. THEDECLARATION OF INDEPENDENCE para. 2 (U.S. 1776).
189. Thomas, supra note 187, at 68.
190. Id. at 64.
191. See id.
192. Id. at 63.
193. Id.
194. Thomas, supra note 187, at 64, 68 (emphasis added).
195. Id. at 65.
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Declaration of Independence . . . the Constitution can be a mask for the most
awful tyrannyu 4c 43- X,.- 3+`/  1/-Zd,V/ /d`tA196
If there is one thing to take away from Willy Wonka, it is to believe
in the power of entrepreneurial inspiration and innovation.197 Just as Willy
Wonka reflects the entrepreneurial spirit, the American entrepreneur reflects
the spirit of the Founding Fathers.198 Entrepreneurship has long been
considered the heart of the American dream.199 Since its founding,
]$6`/Zd4. [+` 1Zd-,/`c .6VV ,.Z4`.. . -[` `0,VZ|Z4\ ^3/d` 1/3+ZcZ4\
.3dZV 63ZVZ-}u `d3436Zd 3113/-,4Z-}u 4c 1`/.34V ^/``c36tA200 As
America marches ever forward into the challenges of the new age of
innovation, will the Supreme Court continue to pay obedient deference to the
regulatory leviathan?201 Or, will it appeal to a higher law, in the spirit of the
Founding Fathers, to right the scales of democracy?202 One hopes for the
latter.203
196. Id. (emphasis added).
197. See Strauss, supra note 10.
198. See Livingston, supra note 8; Strauss, supra note 10.
199. See Dicke, supra note 8, at 16; Livingston, supra note 8.
200. Dicke, supra note 8, at 11.
201. Livingston, supra note 8; see also Birkinshaw, supra note 14.
202. See Thomas, supra note 187, at 63; Livingston, supra note 8.
203. See Thomas, supra note 187, at 68b69.
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